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PROCEEDINGS 

1:00 p.ra. 

JUDGE CONSTANTINE: The trial will pleace come to 
order. 

. • • *' X* 

Thin in a formal trial in the matter of the Trading 
Port, Inc., a consolidated case, consisting of Case No. 
3-CA-5506 and 3-RC-5a53. 

At this time Counsel and other representative of 
the parties may enter their appearancos for the record. 

MR. SHERIDAN: Thomas J. Sheridan and Michael Miller, 
Counsel for the General Counsel, 112 State Street, Albany, 
New York. 

ME. POZEPSXY: William Pozefsky of rozefsky, Tocci and 
Pozefsky, 112 State Street, Counsel for the Charging Party. 

MR. BOOKSTEIN: Kohn, Bookstein and Karp by Edward L. 
Bookstein, 100 State Street, Albany, New York, attorneys 
for the Respondent. 

JUDGE CONSTANTINE: The Trial Examiner designated to 
hear the — did you put your Rddress — 

HR. BOOKSTEIN: Well, I guess we're in two halves, in 
both the Charge case and the Objection case. I did give 
the address, ye3. 

JUDGE CONSTANTINE: I'm going to hear the case. My 
namo is James V. Constantine. 

At this time I believe the formal papers should be 
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introduced in the record. I can't proceed without then. 
That’s a Board formality. 

I should say you've seen all of those except the 
Affidavits of Service. They’ve all been served on you. " ! 

If you have something to say, Mr. Pozefsky, please say 1 
it. 

KR. POZEFSKY: I'd like the record to indicate that 
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the Respondent is apparently recording on a tape recorder 
the proceedings here. I’d like to know what the purpose 
of the recording is. 


JUDGE COITSIMJ'i'INE: You'll have to ask then. I don't 

know. 

MR. POZEFSKY: Yes. 

MR. BOORSTETR: Veil, our purpose is to have a record¬ 
ing of the proceeding, and, of course, I'd like the record 
to show that prior to the — to this hearing's formally 
convening, I did ask Mr. Constantine his attitude towards 
our doing that because one of the representatives of the 
Respondent had requested that he be permitted to do it. I 
understand that it is permissible. 

JUDGE CONSIANTHTE: But I want to make it clear that 
when you cone to right anything in the case, whether you 
win or lose, you may not use that. You will have to go by 
the official transcript, which is by the reporter in this 
case. I want to make that very clear. 
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MR. BOOKSTEIN: I understand that, sir. 

JUDGE CONSTANTINE: All right. Is there any objection 
to the introduction into evidence of those documents? •* 

MR. ECOKSTEIN: No objection. 

| 

JUDGE CONSTANTINE: All right. In that case they will ! 
be received in evidence. Mark them received, please, Mr. 
Reporter. 

MR. SHERIDAN: Do you want them received, your Honor? i 

JUDGE CONSTANTINE: Yes, but I v/ant the Reporter to 
mark them. 

MR. SHERIDAN: Two sets of exhibits, General Counsel's 
and Board. 

JUDGE CONSTANTINE: Veil, you mark them 1 or 2, or 
whatever — any way you want, but be sure — does the 
Reporter know how you v/ant them marked? 

MR. SHERIDAN: Yeah. Those are separate. That will 
be General Counsel's exhibit and that will be the Board 
exhibit. 

(Documents handed to Reporter.) 

MR. 300KSTEIN: Do you have a copy of those for me? 

MR. SHERIDAN: No. Ve don't —— 

MR. BOCKSTEIN: All right. Maybe I can get a copy of 
just the face so I'll just have the exhibit numbers, okay? 

HR. SHERIDAN: Yes. 

JUDGE CONSTANTINE: I might say for the record that you 
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have a copy of those. They've all been served on you except 
the top page, which is a descriptive page of what follows, 
a sort of index. 

MR. BOCKSTKIN: Right, that's why I wanted to get a 
copy of the face sheet. 

JUDGE CONSTANTINE: And the Affidavits of Service. 

MR. BOOKSTEIR: That will be fine. Thank you very 

much. 

JUDGE CONSTANTINE: Row what numbers have been given 

. 

to those — GC — let's take, for my records, GC-l(a) 
through what? 

MR. SHERIDAN: GC-l(a) through l(bb), with l(bb) being 

i 

the Index and Description. - .... r ., i 

JUDGE CONSTANTINE: All right. 

(The document above-referred to 
was marked General Counsel's 
Exhibit No. 1(a) thru l(bb) 
for identification.) 

JUDGE CONSTANTINE: Now what's the other one? 

MR. SHERIDAN: The other one is Board Exhibit — -it's., 

listed as 2 —— it should really —- well, we'll leave it as 

Board's 2 if everybody realizes there's no Board Exhibit 1. 

Board’s Exhibit 2(a) through 2(d), with 2(d) being the Index 

and Description of those — of that exhibit. 

JUDGE CONSTANTINE: All right. 

(The document above-referred to ; 
was marked Board's Exhibit 
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No. 2(a) thru 2(d) for identi¬ 
fication. ) 

JUDGE CONSTANTINE: Those have been received in 
evidence, gentlemen. 

(The document, heretofore marked 
General Counsel's Exhibit No. 
1(a) thru l(bb), was received 
in evidence.) 

(The document, heretofore marked 
Board’s Exhibit No. 2(a) thru- 
2(d), was received in evi¬ 
dence. ) 

JUDGE CONSTANTINE: Go ahead, Mr. Sheridan. 

MR. SHERIDAN: Yes, your Honor. At this point I would 
like to make a motion to amend the Complaint in two 
respects. One is to correct the name of someone named in 
the Complaint. Wherever the name B-u-r-n-e-1-1 appears, it 
should be B-r-u-n-e-l-l-e. 

JUDGE CONSTANTINE: It should be — again? 

ME. SHERIDAN: B-r-u-n-e-l-l-e. 

JUDGE CONSTANTINE: Instead of B-u-r-n-e-1-1? 

MR. SHERIDAN: That’s correct, your Honor. 

JUDGE CONSTANTINE: All right. Any objection to that? 

MR. BOOKSTEIN: None. 

JUDGE CONSTANTINE: Mr. Pozefsky, I presume you don’t 
object but you still have n right to. 

MR. POZEFSKY: No. 

JUDGE CONSTANTINE: All right. 

MR. SHERIDAN: Now the other respect I’d like to amend 
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is as follows: Under Paragraph 5 of the Complaint, the 
paragraph that appears there now should be numbered A, and 
I would like to add a paragraph 5-B as follows: At all 

times material herein the following named persons occupied 
positions set opposite their respective names and have been, 
and ere now, egents of the Respondent, acting on its behalf, 

and are agents within the nooning of Section 213 of the Act. 

. 

The individuals are: William Erunolle, Respondent Buyer end 1 
Warehouse Manager; Walter Snyder, Respondent Officer Manager^ 
and William Stevens, Respondent Store Manager. 

JUDGE COITSTANTINE: Woll, before I pass on that — 
before the Respondents decide whether they want to object 

! 

or not, let me ask you this — I'm asking it for the bene¬ 
fit of the Respondent's attorney so he'll know whether he 
wants to object or not. Are these people whom you added by 
5-B of the Complaint going to be — are you going to put 
in evidence concerning then and something they did? 

MR. SHERIDA1I: Yes, your Honor. 

JUDGE CONSTANTINE: This is kind of late to — 

MR. SHERIDAN: Well, your Honor, just so it's clear, 

| 

they're already named in the Complaint as supervisors. The 
purpose of this amendment is to allege them as agents under 
Section 213» in the event that some of the evidence does not 

| 

show that they are supervisors. That's the purpose of thic. ; 
JUDGE CONSTANTINE: All right. Do you object? 









MR. BOOKSTEIN: Well, I object to it on the grounds of 1 
timeliness, Mr. Examiner. 

JUDGE CONSTANTINE: I think it — considering the length 
of the case and the great number of instances of violations 
in your Complaint, v/hich I freely admit I've read before I 
came here, I'm inclined not to grant it. 

MR. SHERIDAN: Well, your Honor, may I point out some¬ 
thing — that up until last Friday, the status of Mr. 

Brunelle was not in issue. Respondent filed an amended 

j 

Answer Friday in which for the first time Mr. Brunelle*s 
status was placed in issue as not being a supervisor. 

JUDGE CONSTANTINE: Veil, why should he — you should j 
have found out before. Are you depending on them to tell 
you? They don't have to help you with your case. 

I 

MR. SHERIDAN: I understand that, but this was not an 
issue at the time, and then last Friday an amended Answer 
was filed, v/hich, for the first time, placed in issue Mr. 
Brunelle's status. Nov/ prior to that there was no issue 
as to his status. 

JUDGE CONSTANTINE: Well, you should have known, regard¬ 
less of whether there was an issue or not, what his status 

was. They're under no obligation to aid you in presenting 
your case. j 

IIR. DOOxxoTETI: I think, Mr. Sheridan, you meant a week' 
ago Friday. 
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MR. SHERIDAN: No. 

JUDGE CONSTANTINE: Well* it doesn't matter when it 
was. The fact is that the Respondent under no circumstances 
has to aid you in preparing your case; besides, as I said, 
it's a long case, and if you prove the allegations of your 
case, you don't have to worry about this here. I read the 
Answer and I think there i3 something there like — accord¬ 
ing to the Respondent, I didn't add them up — somewhere * 
between 150 and 180 8(a)(1). If you prove Just a small 
part of those, you've proved your case. 

I might say in advance, even at the risk of being 
criticized for it, that I'm not going to let you put in 
180 instances of violations. After a while the thing is 
going to be cumulative. I tell you that right now. 

All right, go ahead. Motion is denied. 

MR. SHERIDAN: Shall I call my first witness? 

JUDGE CONSTANTINE: Please do. 

MR. SHERIDAN: Jame3 Dillenbeck. 

Whereupon, 

JAMES DILLENBECK 

was called as a witness by and on behalf of the General 
Counsel end, having been first duly sworn, was examined 
and testified a3 follows: 

JUDGE CONSTANTINE: I want to say this for the benefit 
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of all parties. In order to save time, because this is a 
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long case, you don't have to ask a witness what he is 
unless his status is in doubt. You can just say, you are 
Jruues M. Rick, you work so and so, and your work is as 
follows. I assume that there won't be an objection to it — 
in order to save time. You can lead on non-officials. 

MR. SHERIDAN: Yes, sir. 

DIRECT EXAMINATION 

Q (By Mr. Sheridan) Mr. Dillenbeck, did you ever work 
for Trading Port, Inc.? 

A Yes, I did. 

Q And when did you first start working for them? 

A In January of 1962. 

Q And v.'hat was your Job? 

A The last Job I had with them? 

Q Yes. 

A I was the head railroad receiver. 

And what was your wage rate? 

$A.10 on hour. 

All right. Now, prior to 1973, did the employees have 
any sick benefits? 

A At Trading you had five days sick leave a year. 

Q How long had you had them? 

A Two years previous to that, probably. 

Q Now, near the end of 1972, did Mr. Robert Solomon give 
any instructions to the employees about the sick pay? 
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A Ke explained to us that if we did not use the five days 
we would lose then and we would not he paid for them. 

Q And did sone employees take sick time off at the end of 
the year? 

A Toward the end of the year cone of then did, yes. 

Q Nov; os a result of their doing this, and directing 
your attention to around February of 1973, did Mr. Gam 
Tabachneck meet with the employees? 

A Yes. Mr. Sam Tabachneck met with all the employees at 
the front desk in the warehouse. At that time he told us 
that he could not afford to continue to give the sick leave 

I 

and also pay for our hospitalization, and we were given a 

i 

choice as to whether to continue our five-day sick leave or 
pay part of our hospitalization. 

Q And what did the employees choose to do? 

A At that time, the employees chose to drop the sick 

i 

leave. 

| 

Q By the way, at this point and through the end of your 
employment at Trading Port, did the employer pay any part 
of Blue Cross-Blue Shield? 

A Yes. He paid all but a dollar a week on an employee, 
himself, personally. 

Q J7ow after this meeting with Mr. Sam Tabachneck, what, 
if anything, did the employees discuss? , 

A Well, there was a lot of dissent about losing —— 






i MR. BOOKSTEIN: I fail to see the materiality and 

:: relevancy of this. Vs’re talking about a date which is some 

;; seven months prior to any of the events alleged in the 

1 Complaint. 
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JUBj^ CONSTANTINE: V/hat goes on among the employees 
i3 hearsay unless there is an Employer's representative 
present. Was there on Enployer's representative present? 

MR. SHERIDAN: No, your Honor. 

JUDSE CONSTANTINE: All right, I'll sustain the objec- 

tion. 

Q (By Mr. Sheridan) All right. I direct your attention J 

to a letter about August 23rd. Would you explain what, if 
anything, happened — 

JUDGE CONSTANTINE* Will you please mention the year? 

MR. SHERIDAN: 197;,. 

JUDGE CONSTANTINE: Thank you. 

HR. BOOKSTEIN: I object unless a proper foundation is 
first laid. 

| 

JUDGE CONSTANTINE: I don't know whether it's material 

I 

or not — 

MR. BOOKSTEIN: He can tell us at the moment whether 
the question is going to call for an answer that's objec¬ 
tionable, for example, on the basis of hearsay. 

JUDGE BOOKSTEIN: Well, let's wait and see v/hat the | 
question is, then you can object to it. Go ahead 
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the question, Mr. Sheridan? 

MR. SHERIDAN: I direct his attention to August 23rd 
of '73, and asked him what, if anything, happened that day? 

THE WITNESS: On that evening two other employees of 
the Trading Port, Frank Houck and Richard O'Toole and 
myself, we used to meet on Thursday nights and bull shoot. 

We had met and we were sitting around afterwards by the 
fire in Red's yard, Frank Houck's yard, and discussing the — 
MR. BOOKSTEIN: I object ‘to any conversation between 
these individuals out of the presence of a representative 
of the Employer. 

JUDGE CONSTANTINE: All right, I'll sustain the objec¬ 
tion. 

You may show that they met — 

MR. SHERIDAN: Are you saying that the Union activities 
of employees are not relevant in thi 3 case? 

JUDGE CONSTANTINE: What they say is hearsay. The fact 
that they met — you can ask them what they met about but 
not what went on, not the conversation. 

Q (By Mr. Sheridan) All right, as a result of that moet- 
ing, what, if anything, did you do the next day, Mr. 
Dillenbeck? 

A We began the next day to ask ether employees whether 
or not they wanted to be represented by a union. j 

MR. BOOKSTEIN: Again — 


' r 





16 


1 

t 

I 

2 

1 1 


JUDGE CONSTANTINE: No, the fact that they engaged in 
union activities is admissible. The conversation is not. 

ME. BOOKSTEIN: May I have the last answer read, sir? 
I missed it in my haste. 
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JUDGE CONSTANTINE: All right. Please read it back, 

Mr. Reporter. 

(V/hereupon, the Reporter read back the pending ques¬ 
tion.) 

JUDGE CONSTANTINE: I'll overrule the objection on 
the ground that no conversation got in, only the fact that 
they were engaging in union activity. I think they may 
show that. 

All right, go ahead, Mr. Sheridan. 

Q (By Mr. Sheridan) , All right. Just to back up — the 
following day, which would be August 24th, what, if any¬ 
thing, did you do at the warehouse? 

A I talked first to Jim Houck and following that to two 

| 

other employees and discussed with them whether or not they 

I 

would be interested in being represented by a union. 

JUDGE CONSTANTINE: I don't want the details of that. 

The fact that he engaged in. activities is admissible. It 

I 

isn't necessary to go into the particular employees. I 
want to make it clear that — I'm going to let his answer 
stand, but don't go into details. The fact that he engaged 
in union activity is admissible, and he can soy that I 
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talked to employees but it isn’t necessary to go into 
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details or to mention their names. 
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All right, go ahead. 
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(§7 Mr* Sheridan) Was it decided which union you 
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would want to represent you? 
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Tes. We decided we wanted Teamsters Local 294 to 
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represent U3. 
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All right. Now I’ll direct your attention to on or 



9 about August 29th of 1973. What, if any, actions were taken 
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towards getting a union? 
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On August 29th I had requested Jim Touck to call the 
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Union Hall and set up a meeting between us and represents— 
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s of the Union, to inform them that we wanted them to 
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represent us. 
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Q 

Was such a meeting set up? 



A 

Tes, it was. 
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Q 

Was it that evening? 
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A 

Yes, it was. I believe around 7:00 that evening. 
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Q 

And were you at that meeting? 



20 

| 

A 

Yes, I was. 
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Q 

And about how many other employees were there? 
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A 

There were a total of 19 employees, including myself. 
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Q 

Were there any Union representatives present? 
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A 

Mr. Kike Nobilatto, a Business Agent, and Bill Germain, 
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a Business Agent. 
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Q And where was the meeting held? 
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A Right off the main lobby in the main meeting room of 
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the Union Hall. 
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Q Now who did the talking for the Union? 


A Mr. Mike Robilatto. 
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Q Could you state what was said by him and what, if 
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anything, was said by the employees? 
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MR. EOOZSTEIN: I object on the ground of hearsay. 
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JUDGE CONSTANTINE: All right. I'll sustain the objec¬ 
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tion. The fact that they engage in union activities, yes, 
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but what goes on at union meetings is not admissible. That's 
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hearsay. 
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MR. SHERIDAN: Your Honor, this is very relevant to 
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the case. 
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JUDGE CONSTANTINE: I don't care whether it is or not. 
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I'm going by the rules of evidence. What goes on at union 

• 


17 

meetings, unless there is an employer present, is not 



18 

admissible. All you can do is to show that they engage in 

I 


19 

union activity; that they did discuss the question of union 

1 

j 


20 

representation. That's in evidence, but the details I'm not 

i 

| 


21 

going into. I want to make it clear that the objection is 



22 

well taken. 



23 

Q (By Mr. Sheridan) What, if any, action was taken at 


• 

24 

this meeting towards getting a union representative? 

li 



25 

A Those men at the meeting signed cards to request 

ii 

0 





19 


1 

2 
3 
1 

5 

6 

7 

8 
9 

10 


11 


12 II 


19 


14 

15 


1G 


18 


19 || 


20 

21 




22 


23 


24 


25 


I 


representation, 

JUDGE CONSTANTINE: Did all 19 sign — I'm trying to 
make it short. 

THE WITNESS: To the best of my knowledge, yes, sir. 
JUDGE CONSTANTINE: Okay. 

Q (By Mr. Sheridan) Now what, if anyt!i ing, was said by 
the Union representative with regards to the cards? 

MH. BOOKSTEIN: I object to anything that was said by 
the Union representative at a time when no employer repre¬ 
sentative was present. 

JUDGE CONSTANTINE: Well, now, wait a minute. Do you 
contend that the cards were improperly obtained? If you do, 

i 

then I'm going to find out v;hat he said. If you don't, 
then I'll take the cards and I won't. The Board has ruled 
that when there is a contention that the cards were improp¬ 
erly obtained, that the General Counsel may show that they 
were properly obtained. ' The only way to show that is by 
the conduct and the conversation. I'll have to ask you, do 

| 

you contend they were improperly obtained? 

MR. BOOKSTEIN: We do not contend that the 19 cards 

I 

which were said to have been obtained the evening of 

■£> I 

August 29 were improperly obtained. 

JUDGE CONSTANTINE: All right, then, I'll sustain the 
objection. There is no objection — I mean there is no 
contention they were improperly obtained, therefore, the 
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19 

20 


objection io well taken. 

MR. SHERIDAN: Would you nark this for identification, 
please, as General Counsel's Exhibit 2 

JUDGE CCNCTAUTINE: 13 that one card? 

MR* miERIEATT: Ten, sir. 

JUDGE COI73TAUTIITE: Why don't you put in all 19? They 
say that there is no objection that they were improperly 
obtained. Hoke it 2(a) to 2 whatever 19 comes to. 

MR. BOOKHTEIlf: We would havo no objection to that 
offer. 

JUDGE COIvCIAIITINE: I assumed so, but don't ask me what 

I 

19 i^. I said 2(a) to something — (m) is 13 so go on from ! 

! 

there — I learned thai * > grammar school. 

Ml?. SHERIDAN: Do I understand that there is no objec¬ 
tion to the introduction of these 19 cards in evidence? 

JUDGE COITSTAlITIirE: Yes. And if there is, I'm going 
to admit them anyway because there is nothing to show that 
they were improperly obtained. What does it cone to — 

2(a) through what — I want it for my notes. 

I 

MR. SHERIDAN: 2(a) — may we go off the record for a 


second? 

JUDGE CONSTANTINE: All right, off tb^ record. 
(Discussion off the record.) 


JUDGE CONSTANTINE: On the record. 2(a) through 2 ( 3 ). 
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£ JUDGE CONSTANTINE: GC. 

ME. SHERIDAN: General Counsel's exhibit, yes. 

(The document above-referrcl to 
was narked General Counsel's 
Exhibit 2(a) thru 2(e) for 
identification.) 

ME. EHEETDAH: I'd like to give copies to the parties 
of the cards. 

JUDGE CONSTANTINE: Go ahead — who's stopping you. 
Incidentally, Mr. Pozefsky is a party, you give him copies, 


too. 


ME. PGZEFSKY: He already gave me mine. 

JUDGE CONSTANTINE: Can't you do that during the 

! 

recess rather than lose time now? 

• ME. SHERIDAN: I don’t care but I thought Mr. Bookctein 

might want a copy of it. 

, I 

MS. ECOIISTEUI: I can wait until the recess. 

I 

JUDGE CONSTANTINE: Tho recess at 2:30? 

MR. STEIN: Yes. 

(The document, heretofore marked 
General Counsel's Exhibit Nos. 
2(a) thru 2(s), was received in 
evidence.) 

JUDGE CONSTANTINE: Please proceed, Mr. Sheridan. I 
think we're making some progress. 

Q (By Mr. Sheridan) All right, at the end of that meet¬ 
ing, Mr. Dillcnbeck, what, if anything else, did you do? 

A I took blank cards with me and brought them in the 
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warehouse the following day. 

Q And what, if anything, did you do with those cards? 

A Throughout the day I requested of other employees if 
they wished to be represented by a union that they sign 
those cards. 

JUDGE CONSTANTINE: When you say "throughout the day,’’ 
I'm assuming it’s the next day, August 30bh? 

THE WITNESS: Throughout the next day. 

JUDGE CONSTAIITINE: I just want to make my record -- my. 
notes clear. 

Q (By Mr. Sheridan) How *.any days was it, Mr. Dillenbeck, 
after the meeting? 

A After the meeting, it was probably three days that we 

were asking about the card signing. 

JUDGE CONSTANTINE: Oh, I thought it was August 30th. 

THE WITNESS: No. 

JUDGE CONSTANTINE: No. All right. 

(By Mr. Sheridan) So, over the next three days? 

Right. 

And what, if anything, did you say to the employees 

vuien you gave them the cards? 

MR. B00KSTEXN: Well, I object to that. 

JUDGE CONSTANTINE: The Board has said it's admissible 
unless you contend that there is nothing improper in his 
obtaining their signatures. 


Q 

A 

Q 
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1 

A 

MR. BOQKSTEUT: I cannot make that concession. 


• 

JUDGE COITSTAI7TIHE: All right, then, he's entitled to 


3 

show that — how they were obtained. 


4 

Q (By Mr. Sheridan) What, if anything, did you say to 

j 


5 

the employees? 


6 

. 

JUDGE COU3TAI7TIEE: Only those who signed. I f m not 


„ 

4 

interested in those who didn't sign. 


‘ a. 

s 

With respect to those who signed, what kind of lang- 

; 


9 

I 

uage did you use? 


10 

MR. BOOKSTEIIJ: May I also urge in this connection, 


11 i 

Mr. Examiner, that no proper foundation is laid. In other 


v> ! 

A “ words, if he‘s going to tie permitted to testify to this, I 


a 

w jj "believe he should be asked, first, where the conversation 


u 

took place and with whom and in the presence of whom, so tha 

t 

15 

I — 


16 

1 

JUDGE CQNSIAITTII1E: If he used the same language with 


l 7 

respect to all of them, I'll take it. Did you use the 


18 

same language — 


- 13 ! 

1 

MR. EOGZSTEUT: That has not been testified to. 


2° j 

JUDGE COITSTAITTHTE: Well, I'll ask him. I'm trying to 


91 ' 

4 1 

avoid unnecessary details. 


99 

• *. m 

I'm not saying you have to say "yes" or "no" to this. 


23 

I want you to tell the truth, you're under oath. Did you 


• 

use the same language, or about the same language, in 


25 

soliciting employees to sign the cards which Mr. Sheridan 

, - 

_ . _ 
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19 | 
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24 

is going to show you in a minute? 

THE WITNESS: Yea, I did, basically. 

JUDGE CONSTANTINE: All right. Now ask him what that 
language was. 

Q (I}y Hr. Sheridan) What did you say, Mr. Dillenbeck? 

A I asJ:ed them if they wished to be represented by the 
Union; if they did they would have to sign these cards and 

i 

return them to me so that I could turn them back in to the 
Union. 

MR. SHERIDAN: Would you mark this for identification, 
please, as General Counsel's Exhibit 2(t). 

JUDGE CONSTANTINE: If those are going beyond (z), why ‘ 
don't you make it a new group — 3(a) through what — Just 

so you won't have to use (aa) and (bb) and so forth. Will it 
go beyond (z)? 

MR. SHERIDAN: ' Yes. 

JUDGE CONSTANTINE: All right. It's Just a suggestion , 
on my part. Make it 3(a). 

MR. SHERIDAN: Make it 3(a) instead of 3(t). 

JUDGE CONSTANTINE: It's 3(a) through what? You can 
deal with them as a group. He said he used the Rome lang- 

I 

uage, so you can deal with them as a group. 


MR. SHERIDAN: General Counsel's 3(a) for identifica- 


)i tion. 


25 


i. 

li 


JUDGE CONSTANTINE: All right, 3(a) through what? 
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MR. SHERIDAN: 3(a) through 3(h). 

JUDGE CONSTANTINE: 3(h), all right. Show them to the 
witness as e group. Later on he can mark those for identi¬ 
fication. Let's proceed with the witness. Show them to 
h. 4 m as a group and ask him if those are the ones which he 
solicited, which he claims, at the warehouse. I'm not 
saying they are. 

Q (By Mr. Sheridan) Mr. Dillenbeck, would you look at 
Exhibits 3(a) through 3(h), each one of them, and I ask if 
those are the cards that you solicited in the manner that 
you described? 

(Witness examines documents.) 

I 

THE WITNESS: I was present at the soliciting of this 

one. 

Q (By Mr. Sheridan) When you say "this one," whose card? 
A John Biernik. 

JUDGE CONSTANTINE: Did you hear what was said? 

THE WITNESS: Yes, I did. 

JUDGE CONSTANTINE: V/as it any different than what you 
described a minute ago? 
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THE WITNESS: No, sir, it was not. 

JUDGE CONSTANTINE: All right. 

THE WITNESS: I was also present with Harry Cone. Mr. 
Cone wa3 given a card blank. Ho took it down the aisle by 
himself, signed it, and brought it back to us signed come 




f 


fifteen minutes later* Thomas Merwitz, I gave him his card 
at a coffee break. He filled it out in front of me and 

I 

returned it to me signed and filled out. William Savage 
came to me and requested a card, with the words, "I hear you 

fellas are starting a union and I'd like to join it. Can I ! 

j 

have a cord?" Mr. Savage took the card, filled it out and 
returned it to me, in front of me. 

JUDGE CONSTATTTINE: Well, I assume you used the sane 

I 

language. Now, first, take out those cards which were 
signed in front of you and mention them by name. 

i 

THE WITNESS: All right. Ira Stockwell. 

JUDGE CONSTANTINE: All right, he signed in front of 
you. Go ahead, are there anymore? 

THE WITNESS: Joseph Butler signed in front of me. 

JUDGE CONSTANTINE: All right. 

THE WITNESS: William Vohnoutka signed in front of me. 
Don Johnson took the card with him. I believe it was given i 
to him by Jim Houck. He took it wit) him and brought it 
back — returned it to Jim Houck signed, and Jim Houck 
returned it to me. 

JUDGE CONSTANTINE: All right, that takes care of 5(a) 
through 5(h). 

, i 

(The documents above-referred to 
were marked General Counsel's j 
Exhibit Nos. 5(a) thru 3(h) for 
identification.) 

Q (By ilr. Sheridan) New going back to the card signed by 


I 
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Mr. Butler. Do you recall which date that was signed? There 
is no date on this. 

A It was a Saturday morning. 

MR. BOOKSTEIN: Mr. who? 

MR. SHERIDAN: Butler. 

THE WITNESS: It was definitely a Saturday morning. 
JUDGE CONSTANTINE: Do you know about what month it 

was? 

THE WITNESS: It was a Saturday prior to September 4th. 
JUDGE CONSTANTINE: All right. 

Q (By Mr. Sheridan) Now I'll show you Mr. Stockwell's 

I 

card. Is that the way he gave it back to you? 

I 

A Yes, sir. 

Q As it appears there? 

A Yes, sir. 

MR. BOOKSTEIN: May I see that? * 

(Document shown to Counsel.) 

MR. SHERIDAN: I offer in evidence Board's Exhibits — 
excuse me — General Counsel's Exhibit 3(a) thru 3(h). 

MR. BOOKSTEIN: May I see them, Mr. Sheridan? 

(Documents shown to Counsel.) 

MR. BOOKSTEIN: May we go off the record for a moment? 
JUDGE CONSTANTINE: Off the record. 

(Discuss off the record.) 

JUDGE CONSTANTINE: On the record. Are you ready, Mr. 
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15 !- 


Bookstein? 

MR. BOOKSTEIN: Yes. 

JUDGE CONSTANTINE: I assume you're offerin' those? 

MR. SHERIDAN: Tec, your Honor. 

JUDGE CONSTANTINE: Any objection? 

MR. BOOKSTEIN: No objection. 

JUDGE CONSTANTINE: In the absence of objections, they 

will be received. Please mark then received, Mr. Reporter. 

(The document, heretofore narked 
General Counsel's Exhibit ITo. 

3(a) thru 3(h), was received in 
evidence.) 

| 

Q (By Mr. Sheridan) Do you know whether or not you were 

I 

the only one who obtained signed cards in the warehouse? 

A No. I was not. 

q What, if anything, va3 done with the cards that you 

’ 

signed — or that you had signed and the cards that others 
had signed, to your knowledge? 

A All of the cards that were signed were turned over either 
to myself or to Jin Houck. We took them to the Union Hall 
and turned them over to the girl in the office that was 

j 

there. 

Q Nov I direct your attention to on or about September 
4th. Did you place a phone call to Mr. Nick Robilatto? j 

A Yes, I did. 

Q And who is Mr. Robilatto? 

A Mr. Robilatto is the president of Local 294. 


i 
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IS 
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1 
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1 

Q 

And what was your conversation with him? 

• 





2 1 
i 
| 


MR. BOOKS TEIN: I object to that. j 


3 

1 


JUDGE CONSTANTINE: I sustain the objection. 


4 

H 

Q 

(By Mr. Sheridan) As a result of your conversation 


. i 

° ! 

i| 

with 

Mr. Robilatto, what, if anything, happened? 


6 

| 

A 

Mr. Robilatto came to the warehouse — 


7 ! 

Q 

Vac that the same day? 


8 !' 

II 

A 

Yes, sir. 

i 


9 ' 

Q 

i 

About what time? 


10 I 

1 

A 

About 20 minutes after I called him. 


11 1 

II 

Q 

And what happened when he got there? 


12 i 

A 

He sent a man down to me. I went ut> front and met him 

# 

i- ! 


I 

_ _ 



— I 

had never met him before • I explained to him that we 

i 


14 

wanted him to talk to our employer, to explain to our 


15 

employer that we want >d representation, and he agreed to do j 


16 

BO. 

We went in and we requested a meeting with Mr. Isadore 


17 

Tabachneck. 


18 


JUDGE CONSTANTINE: Who is that? 


-19 


THE WITNESS: Mr. Isadore Tabachneck. 


20 

1 

Q 

| 

(By Mr. Sheridan) And who is Mr. Isadore Tabachneck? 

* 

21 li 

A 

He is, to my knowledge, the president of the Trading 

■* ; 


22 | 

^ort, 

| 


23 

I 

Q 

And where was this meeting held? 

• 

24 ! 

A 

In the lower office conference room. 


25 ; 

i 

Q 

And who was present? 


! • . . 


- ™ » 




‘ » 
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A Ityself, Mr. Isadore Tabachneck, and Mr. Mike Robilatto.i 
Q And who did the talking in the meeting? 

A Mr. Hick Robilatto and Hr. Tabachneck. 

Q And just v/hat was said? 

A Mr. Robilatto told Hr. Tabachneck that ho had 43 non 
who were wishing representation, that he had 43 signed cards 

I 

from these men. He reminded Ur. Tabachneck of an incident, 
that I wa3 not present -or, that a couple of years previous-* 
ly he had met with Mr. Tabachneck on the same thing. Ho 
stated that Mr. Tabachneck had told him at that time that 

I 

I 

he accept signed cards from the men if he got a majority for 
unicn representation. Mr. Tabachneck said that he didn't 

i 

see any signed cards. Mr. Robilatto said that he would not 
show them to Mr. Tabachneck, that he would show them to 

! 

a State mediator and turn them over to him and let him 
handle the matter if Mr. Tabachneck wished. Mr. Tabachneck 
said, no, that he had hi3 rights to do things the American 
way, I believe he said, and that he had a right to call for 
an election with the National Labor Relations Board, and 
that he would contact his attorney the next day and petition 

i 

for this election with the National Labor Relations Board. 

Q All right. Now, at that time, how many employees had 
signed cards, to your knowledge? 


Q Do you know how many employees were in tho warehouse, i 












pji 

approximately? 

A Approximately 49. 

JUDGE COtlST.OTDTE: Do wo have to take evidence on 

m 

that? Con we egree on roughly how many there were. 

KT!. BOOKGTEIN: Approximately correct. 

JUDGE CONSTANTINE: 49? 

KD. BOONSTEIN: Approximately correct. 

JUDGE CONSTANTINE: In the unit? • 

MR. BOOXSTEUT; Yes. 

JUDGE CONSTANTINE: Is there any question as to the 
propriety of the unit? 

KH * B0QSSTEI1T s None. The Answer lists the allegations' 
of the Complaint. 

JUDGE CONSTANTINE: I haven't seen the Answer. Okay, j 
then, we don't have to go into that. 

i 

Q (By Mr. Sheridan) Now, I direct your attention _ j 

JUDGE CONSTANTINE: I might say, at the risk of being j 
wrong mathematically, I guess 43 is a majority, I could be 

wrong. I wasn't that good in mathematics in high school or 
college. 

<* 

NR. BOOKSTEIN: I would always like to be that right, 

Kr. Examiner. j 

I 

Q (By Nr. Sheridan) All right, Nr. Dillenbeck, I direct 
your attention to on or about September the 3th _ 

i 

JUUGX COaSTANTINE: September? 
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MH. SHERIDAN: 5th. 

JUDGE CONSTANTINE: Thank you 
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KR. SHERIDAN: 1973. 


JUDGE CONSTANTINE: Kay I say that from now on dates 
will be '73 unless you mention otherwise? 

| 

ME. SHERIDAN: Yes, your Honor. 

JUDGE CONSTANTINE: All right, that'll save the 
necessity of mentioning the year. 

Q (By Mr. Sheridan) Did you attend a meeting at the 
warehouse that day, Mr. Dillenbeck? 

A Yes, sir, I did. 

i 

Q And where wan it held? 

i 

A At the front main desk of the warehouse. 

Q And who was there? 

A Mr. Sam Tabachneck was directing the meeting. 

Q And who is Mr. Sam Tabachneck? 

JUDGE CONSTANTINE: He just said who he is. You don't 
have to have it again. 

MR. SHERIDAN: This is another one, your Honor. 

JUDGE CONSTANTINE: It is? 

I 

MR. SHERIDAN: The other one was Isadore Tabachneck. 
JUDGE CONSTANTINE: Oh, this is another Tabachneck. 

THE WITNESS: I believe Mr. Sam Tabachneck is the vice 

I 

president. 

Q (: / Hr. ifihoridan) And you say Mr. Tabachneck was there. 
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1 

Who 

else was there? 

• 

2 

A 

Mr. Isadore Tabachneck, Mr. Avrum Tabachneck. 


3 

Q 

Who is Avrum Tabachneck? 


4 

A 

That’s Mr. Sam Tabachneck’s son, and to the best of 


4 5 

1 my 

1 

information now, he is nov Personnel Director. 


6 

Q 

Who else was there? 


7 

1 • A 

And brought out the employees from the office _ 


8 

|l 

JUDGE CONSTANTI'JE: No, no. The question is, who else 


9 

was 

there? 


10 


MR. SHERIDAN: Yes, that's what he's _ 


11 

t 

JUIX-L GOITSTANTH.E: The employees? 


12 


THE WITNESS: The office employees. 

• 

1 O 

X%J 


JUDGE CONSTANTINE: All right. 

ft 

14 

Q 

(3y Mr. Sheridan) The office employees were there? 


15 

A 

' 

Right. 

ft 

16 

; Q 

And who else? 


17 

A 

Mr. Brunelle, Y/alter Snyder, William Smith — there's 


18 

another buyer — I believe thi3 gentleman was there — I’m ■ i 


-19 

not 

quite certain of his last name. There were to 40 i 


20 

of the warehouse employeeo that was there. 


21 

Q 

All right. Now who spoke at this meeting? 


O', 

A 

Primarily, Mr. Sam Tabachneck. 


23 

Q 

What did he say? 

• 

24 

A 

He said that ho understood we were attempting to form 

# 

25 

_ 1 

1 

a union. He felt that we were only hurting the company by 

i 

____ 
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doing oo, and raising his arms to the office _ toward the 

office employees he said, these were the people — the 
innocent people w?o we were going to hurt by our actions, 
that by our actions looses o*“ customers who could not be 
replaced because possibly the company would go out of 
business, all of U3 could lose our Jobs. He felt that we 
could resolve it in other •• vs, and would we please give it 
much thought in that respect and use our own best judgement 
as to what wo did about it. 

Q Now, that came day, September 5th, at about 3:OC p.m., 
were you approached by anybody? 

A By Nr. Walter Snyder. 

Q And who is Kr. Snyder, to your knowledge? 

A To the best of my knowledge, he is an office manager. 

Q And w’hore did he approach you? 

A In the warehouse, down on the railroad receiving dock. 

ME. EOCiCSTEIII: I'd like to, if I may, object, for 
rho record, to the witness's answer, that Mr. Valter Snyder 
is an office maneger. I think it's nothing but a conclu¬ 
sion on the witness's part in the characterization, and 
there is no factual basis stated in this record for that 
conclusion by the witness. 

JUDGE CONSTANTINE: That's a matter of cross examina¬ 
tion. If ho ^uys that's it, that's his opinion. You may 
show that it is not founded properly. 
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MR. BOOKSTEUT: My objection, Mr. Examiner, is that it 
is not properly a matter of opinion testimony. 

( 

JUDGE CONSTANTINE: All right. That's a ratter ,to be ' 

brought out on cross exomnation. I'll overrule the objec- : 
tion. 

Q (^y Mr. Sheridan) What happened when Mr. Snyder 
approached you? 

A Mr. Snyder approached me and asked me _ 

JUDGE COI7STA17TUTE: Wait h minute, wait a minute. I 
think that this is serious enough so that you may cn voir 
dire establish whether he knew or did not know, unless the 
Answer admits Walter Snyder is an office manager, because 
I believe — 

MR. BOOKSTEUT: Well, the Answer denies that. 

JUDGE COESTAI7TUJE: All right - because if the man 
doesn't have any authority, there is no point in going into 
what he said to this man. So I'm going — you may take 
voir dire now and try to establish, if you can, whether this 
man properly knows Mr. Snyder is — his position. 

MR. SHCUDAIT: Your Honor, I prefer to do that myself 
on direct examination, if that's _ 

JUDGE OOHSTAITTUTE: Well, all right, go ahead, but ask 
him now he knows if Walter Snyder — I didn't know you were 
going into it. 


25 
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Q (By Mr. Sheridan) What do 


you know about Mr. Snyder as 
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to what he does, where he works, and this sort of thing? 

JUDGF COUSTAHTIHE: And did anybody from the front 
office tel 1 you what his position was? 

THE WITNESS: Ho, sir, no one from the front office 
told me what his position was. I know Mr. Snyder personally 
outside the warehouse, and I have seen Mr. Snyuer, during 
the course of my duties which took me into the office fre- 

quently, I have seen Mr. Snyder give orders to the girls in i 

I 

the office which were followed. 

| 

Q (By Iir. Sheridan) How many girls? 

A There are approximacely — I think three girls worked 
^'-‘-S^t in the same room with Hr. Snyder. 

0 And what room is this? 

A Primarily the computer room. 

Q Ard where is this located in the warehouse? 

A At that time it was located in the from, of the office 
near the main desk. 

JUBC-E COUCTAITTIHE: I think you' luade a prima facie 
cose. It's up to them to destroy it when they come to put 
on their case or on cross examination, so I'll take the con¬ 
versation subject — I want to make it clear -- subject to 
motion to strike after you've cross examined, and then sub¬ 
ject to another motion to strike after you have put on 
evidence as to Mr. Snyder's actual duties. 

MR. B0QZST2IH: Very good. 


) 
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JUDGE CONSTANTINE: I think he’s made a prima facie 

case. 

MR. NOCKSTEIN: I would like the record to show that 

% ** 

I respectfully except with that ruling. I do not "believe 

the proper foundation has yet been laid to show Mr. Snyder's' 

, 

status as office manager. 

j 

JUDGE CONSTANTINE: All right. I think they have; but 1 
you don't have to except my rulings, you get an automatic 
exception. 

MR. B0C2BTEIN: I forgot we had no Jury, sir. 

Q (27 Mr- Sheridan) All right, now, Mr. Dillenbeck, would 

I 

I 

you relate what happened when Mr. Snyder approached you? 

A Mr. Snyder asked me if I would have coffee with him and 
talk with him. 

JUDGE CONSTANTINE: Forget that. Just the conversation. 
THE WITNESS: We went upstairs — 

JUDGE CONSTANTINE: Tou may have discussed the V/orld 
Series, too, I'm not interested in that. 

MR. SHERIDAN: Well, thi3 is important, your Honor. 
Prelimin ar ies are important in this particular instance. 

JUDGE CONSTANTINE: Maybe so but I'm ruling they're not. 
I Just want to know if Snyder said anything which is prohibi¬ 
ted by the Act, or if not prohibited, indicutes anti-union 
animosity. That's all I'm interested in. 

MR. BOGZSTEIN: I wonder, Mr. Examiner, too, if we 






w 


<3 



58 

K 
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1 

aren't entitled to know, prior to the witness relating the 

i : 

• 

purported conversation, whether there was anyone else 

* j 

C • r* 

% 

"’'f v;. 


r> 

present. 

* j 

• 

> | 

4 

JUDGE CONSTANTINE: That's something you can bring out 



on cross examination. 


6 i 

Q (By Mr. Sheridan) Was anyone else present, Mr. 


7 

Dillenbeck — 


J 

JUDGE CONSTANTINE: It’s up to him to decide how he 


»! 

prefers to uso evidence. 


, 


10 

Q (By Nr. Sheridan) And where did you talk? 


11 

A Upstairs in the coffee room. 


12 

I 

Q And what did Mr. Snyder say? 


• 

A Mr. Snyder staccd to me, ho said, "Jimmy, we’ve been 

I 


14 

friends for a long tine. I've been talking to Sam about 


15 

this — 


16 

Q Sam who? 


17 

A Sam Tabachneck he referred to. 


18 

Q Did he say he did talk to anybody else? 


_ID 

A Sam, primarily, he would refer to. 

I 


20 

Q Okay. 


21 1 

A And he said, "I really feel that what you're doing i 3 


22 

going to hurt you and it’s going to hurt me and it's going 


23 

I 

to hurt the warehouse," and he said, "I think I can talk to 


24 Gan about returning sick pay, possibly giving you a raise, 

> 


25 possibly getting you extended vacation benefits, und getting 

1 

i 

! 

— - • t •___ __ 
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rid of the warehouse manager, Hr. Robert Solomon.” My reply 

to this was that, first of all, I didn't object to Mr. 

Solomon in any way, that I'd gotten along with him quite 

well for a good number of yearss he liked me personally, j 

aside from being my boss in the warehouse. I told him that 1 

I could fairly deal with him as a boss on most occasions, 

and that I felt if he was a hard boss in any way it was not 

his fault, he was an employee of the company, also, and 

followed orders from people higher than him. I told him 

that I would not accept any promiees of benefits as I had 

for many years been promised benefits, been given benefits, 

and had benefits taken away from me, and, furthermore, my 1 

benefits were in the contract. His reply to that was that 

possibly Mr. Xebochneck would put it In writing. My reply 

was that I would not accept that| I would prefer to have a 

union than have it- in a contract. He also offered, would I j 

accept a representative from _ for the employees who could 

deal directly with Mr. Tabachnocks _ all of the Mr. 

Tabachnecks in the office os a representative of the 

employees - in his words, "a sort of a company union type 
of thing. ” 

Q Cow when Mr. Snyder outlined these matters, what, if 
anything did he say you had to do in order to get them? 

A Forgot about the union. 

Q Now I'll direct your attention to on or about September 
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i 


the 6th. Were you approached by Mr. William Brunelle? 


2 1 

I: 

A 

Yes, I was. 


1 

3 i 

1 

t 

1 

Q 

And what time was this, approximately? 

' 

4 ii 

|i 

A 

It was in the afternoon, after lunch — 

2:00 o'clock 

5 

! 

perhaps, something like that. 


6 ' 

I 

Q 

And where did he approach you? 


7 

I 

A 

Dovra on the railroad dock, also. 

& 

8 

i 

Q 

* o 

Vhat were you doing at the time?‘ 

1 

9 ! 

A 

I was putting away stock with a forklift 

1 

I 

machine. 

1° j; 

Q 

And was anyone else present during the conversation? ' 

11 ji 

il 

A 

There were other men there hut they went 

away when 

12 ; 

1 

1 

i 

they 

realized I was going to talk to Luke. 

' 

1 o 1 
id t 

! 

Q 

You say "Luke" _ 

! 


A That's his nickname — Mr. William Brunelle. 

Q Okay. And what was the conversation? What dia he any 

to you and what did you say to him — 

MH. BOCKSTEIN: Mr. Examiner, I object to this conver- ■ 
sation unless there is, first, showing that Mr. Brunelle ! 
hod any supervisory status with the Respondent. 

JTOGE CONSTANTINE: What does the Co^laint say, that 
he's what? 

MR. SHERIDAN: Well, it says he's "buyer and warehouse 
manager. 11 

JUDGE CONSTANTINE: And the Answer admits that? ! 

MR. S.IERIDAN: It did at one tiro , ,, 

une iico^ut now it apparently 


z 









doesn't. 

HR. BOOKSTEIN: It denies it. 

JUDGE CONSTANTINE: But tie says at one tine your Answer' 
did admit it. 

HR. BOOKSTEIN: That's correct. 

JUDGE CONSTANTINE: Well, it's a declaration against 
interest whether you withdraw that answer or not. What you 
put in the Pleading can be used against you whether you 
withdraw the Pleading or not. 

HR. BOOKSTEIN: I don't question that it bears on the 

* 

weight, but I do say, Mr. Examiner, that the issue is posed 

i 

i 

now by the Pleadings as refrained, and the amended Answer 

i 

I 

denies that Erunclle had supervisory status, at least at the 

| 

time of the conversation that Hr. Sheridan is seeking now 

| 

to elicit. 

JUDGE CONSTANTINE: I'm going by the original Pleading. 
As I said, that goes to the weight, not to the admissibility. 
If you at one time or another admitted that he was a super¬ 
visory, that's a declaration against — 

HR. BOOKSTEIN: I would like to point something out, if 
I may, Hr. Examiner — not to argue with your ruling but 

perhaps to make my position clear to you for a clear ruling. 

,__ • 

JUDGE CONSTANTINE: My ruling is fairly clear. I'm 
admitting it. 


MR. BOOKSTEIN: Perhaps the Examiner would reconsider 








I 


hia ruling if he would hear me for just a moment. 

JUDGE CONSTANTIN'S: Go ahead. 

MR. BOOKSTEIN: The Answer — I'm sorry — the Com¬ 
plaint, Paragraph 5» makes a dual allegation with respect 
to Mr. Brunelle, namely, that he was "Respondent "buyer-and I 

v/nrehouse manager." 

JUDGE CONSTANTINE: Does it also say he's a supervisor? 
I haven't got the Complaint before me. 

MR. BOOKSTEIN: In the preamble to this — these tabu- ' 

| 

lations of names and statuses, it doe3 make the allegation 
that he's a supervisor. 

JUDGE CONSTANTINE: Is the preamble denied in the 

i 

original Answer — not as amended? As I said, if it isn't | 

... 1 

denied, it's a declaration against interest. 

i 

ME. BOOKSTEIN: It is not, and it's my oversight. 

JUDGE CONSTANTINE: All right. Well, you can bring 
that out v-V.n you can argue the case. I have to go by the 
rules of evidence. I think it's more a matter attributable 

! 

to the weight of the evidence rather than its admissibility, 

i 

or at least that's what I learned in law school. I know the 

r i 

law has changed since I went to law school. 

Go ahead. • 

Q (By Mr. Sheridan) All right, would you relate the 
conversation, Mr. Dillcnbeck? 

A The conversation with Mr. Brunelle was basically the 
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same as it was with Mr, Snyder. He made the same offers — 

Q V/hat did he sry? Tou have to say what he said. 

JUDGE CONSTANTINE: He doesn't have to unless you think 
I can't follow him. notes show what about what MrT ’* v 
S nyder said. You say it was about the same thine? 

TEE V/ITHE3S: Absolutely, just about the samo thing. 
JUDGE CONSTANTINE: All right. 

Q (By Kr. Sheridan) He made the same offers to you? 

A Yes, he did. 

Q And what would you have to do in order to get — 

A Under the same condition, that we forget about the 
union. 

Q And what, if anything, did you respond to that? 

A I responded the same as I did to Mr. Snyder, that I 
would not accept anybody's word for my benefits or would I 
accept a piece of paper that had no guarantees, that I want 
a contract, I wont union representation. 

Q Now I'll direct your attention to Saturday, September 
the 8th. Was there a meeting at the Union Hall that day? 

A Yes, there was. 

Q What time was the meeting? 

A I thin]: about 10:00 o'clock at night. 

Q Vere there any employees of the Trading Port there? 

A Yes, there were. 

Q About how many? 


i 
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A 39. 

Q Were you there? 

A Yes, I wa9. 

I 

Q Was there ony union representatives during the meeting? 

I 

A Hot during the meeting* no. 

Q All right. Would you relate what happened at this 
meeting? 

A At this meeting, myself and John Robinson — 

Q Who is John Robinson? 

A Another employee at the time at the Trading Port, Incor¬ 
poration, and still is. John Robinson and myself more or 
less were the directors of the meeting — if you call it 
that, I don't know — and before the meeting started, Mr. 

Nick Robilatto came in at our request, and we were at the 

i 

time discussing the possibilities of striking the company. 

I had explained to the employees that on the 4th of Septem¬ 
ber Ilr. Isadore Tabachneck had said that he was going to 
petition for an election, and to the best of our knowledge 
he had not done so at this point, that it did not look to 

I 

us as if he were going to. V/e called Mr. Robilatto in to 
ask his advice upon thi3 matter. He told us that he could 
not give us advice on this matter, except that he would like 

i 

to see us not strike the company. He would like to see us— 
I1R. BOOIH3TLTN: I object. He's gone beyond what the 
question called for. 
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JUDGE CONSTANTINE: All right. I'll sustain the 
objection. He's done more than go beyond the question. 

Its — your other objection, which is — if that it's hear¬ 
say, I'll sustain it on both grounds. 

KR, BOQKSTEIN: I couldn't find it in the question that 
was originally asked but I find it now. 

JUDGE CONSTANTINE: All right. 

MR. SHERIDAN: Well, your Honor, I would say that this 
is very material, unless Mr. Bookstein would agree to stip- 

' 

ulate that the strike, on its conception, was at the Labor 
Board to strike. Obviously the reason why they struck is 
pertinent to this case. 

JUDGE CONSTANTINE: There's no evidence that they 
struck. You first take — 

MR. SHERIDAN: Well, you don't have a strike until — 

JUDGE CONSTANTINE: Well, I'm going to sustain the 
objection unless there's an employer representative present. 


MR. SHERIDAN: You understand, your Honor, what this 
meeting i3 about? 


JUDGE CONSTANTINE: No, I don't, and I don't care, 
because there was no employer representative present. 

MR. SHERIDAN: We're talking here, your Honor, about a 
meeting which preceded a strike. 

JUDGE CONSTANTINE: We better establish the 6trike 
first and then ask him if he knows what the strike was about. 
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I'm no mind reader. There's nothing before me that there's 
a strike. 

Q (By Mr. Sheridan) Did there come a time when there 
was a strike, Mr. Dillenbeck? 

A ‘ Yes, sir. 

Q And when was that? 

A At midnight on September 9th. 

, I 

Q And what was the strike about? 

MH. BOOKSTEIN: Well, I object to that, Mr. Examiner. 
JUDGE CONSTANTINE: If he knows 

MR. BOOKSTEIN: That, I think, is something that is for 

I 

you to ultimately conclude. I don't think it's for any 
witness to — 

JUDGE CONSTANTINE: All right. Let me ask some ques¬ 
tions — subject to objections by all three of you gentle¬ 
men here. Was a strike vote token? 

THE WITNESS: Yes, sir. 

JUDGE CONSTANTINE: All right. Were you present when 
the strike vote was taken? 

THE WITNESS: Yes, sir, I was. 

JUDGE CONSTANTINE: Do you know what the strike was 
about — at that strike vote, nowhere else? 

THE WITNESS: Yes, sir. 

JUDGE CONSTANTINE: What was it about? 

THE WITNESS: About — - 
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MR. BOOKSTEIN: I object to the question by yourself 

now. 

JUDGE CONSTANTINE: All right, then, I'll let Mr. 
Sheridan ask it. I don't want to. 

MR. BOOKSTEIN: I don't mean it as to who is asking. 1 

ji I 

I ju3t don't think it's a proper question. 
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JUDGE CONSTANTINE: If there is a strike vote, I’ll 
take evidence as to what it was about. 

Go ahead, you ask it. 

Q (By Mr. Sheridan) Was this strike vote at that 
September 8th meeting that you were testifying about? 

A Yes, sir, it was. 

Q All right. Before the strike vote was taken, was there 
a discussion as to why you were going on strike? 

MR. BOOKSTEIN: This I object to as beinp-_ 

JOTGE COnSMTIHE: The discussion I will not allow. 

I will allow him to say whether he knows what the strike 
vote was. 

Q (By Mr. Sheridan) Do you know why the employees voted 
to go on strike at that meeting? 

MR. BOOKSTEIN: I object to that as improper and I 
think it's already been ruled upon. 

JUDGE CONSTANTINE: I'm going to allow him to describe 
what the strike vote was about. 

MR. BOOKSTEIN: That was not the question. I have no 
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objection to that question. 

JUDGE CONSTANTS: All right, then, rephrase your 

question. 

Q (By Hr. Sheridan) What was the strike vote about, Mr. 

I 

Dillenbeck? 

HR. BCOZBTEM: I object to that question. That is 
not the question that you. Mr. Examiner, said was proper. , 
It's a question you've ruled inproper, and Mr. Sheridan is 
persisting in trying to get in an answer to an inproper 

question. 

JUDGE CORSTAKTIUE: All right, I'm going to allow hin j 
to ask what the strike vote was about - if you know, now - 
wait a ninute, I want to make it clear, and I don't want 
you to say something Just to please Mr. Sheridan. I want 
you to tell the truth. Do you know what the strike vote was 


about? 


THE WITNESS: Yes, sir. 


JUDGE CONSTANTINE: You were there when they took the 


vote? 


THE WITNESS: Yes, sir. 

JUDGE CONSTANTINE: All right. 

HR. BOOKSTEIN: Are you asking for figures, sir? 

JUDGE CONSTANTINE: I'm not asking for anything. 

HR. BOOKSTEIN: Because I have no objection to figures. 
JUDGE CONSTANTINE: If he knows what they struck for, 
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what the purpose was, he may say so. 

The next question is, how many were for and how many 
were against; if you want to establish that through Mr. 
Sheridan or on cross examination. •"»>»•- 

MR. BOCKCTEIN: The point of my objection, no there nay' 
be no doubt about it — I'm not trying to protract this 

i 

hearing today — is that it is for you, sir, to conclude 

I 

what motivated the strike. It is not for this witness to 

| 

testify to the operation of his mind — 

JUDGE CONSTANTINE: No, I don't want his mind. I want 
to know what was said at that meeting that they were voting 

i 

for. That's all I want to know —— not what went on in your 

i 

mind. Did they say why they were striking? 

THE WITNESS: Yes, sir. 

JUDGE CONSTANTINE: All right. 

Q (By Mr. Sheridan) And what did they say? 

A They said they were striking to obtain union represen¬ 
tation. 

Q And then was there a vote taken? 

A Yes, sir. 

Q And what was the vote? 

A 39 to nothing. 

Q For what? 

A In favor of a strike. 


Q And wa3 there any discussion as to when the strike 
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would start? 

A Yes, there was. 

Q And what was the date set for the strike? 

A The date set was — the strike was to start at midnight 

September 9th. 

Q And did it start at that time? 

A Yes, it did. 

Q Now at the end of the meeting on the 8th, after the 
vote was token and the employees voted unanimously to go 
on strike, was there any discussion with any union repre¬ 
sentatives about this? 

A Yes, there were. 

NR. B00K8TEIN: I object. 

JUDGE CONSTANTINE: All right, I'll sustain that objec¬ 
tion. What goes on between him and the union, unless it's 
called for the employer — unless the employer wa3 present, 
it is hearsay. 

NR. SHERIDAN: I just want to establish — not the 
substance of the conversation. 

Q (By Mr. Sheridan) Did you have a discussion with any 
union representative? 

JUDGE CONSTANTINE: That question I'll allow. Just 

o 

answer that "yes" or "no." 

NR. BOOK8TEI2T: That question I don't object to. 

JUDGE CONSTANTINE: No, I didn't think you would. 



* 
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THE WITNESS: Tee, I did. 


• 

2 


(3^7 Mr. Sheridan) And who was the union represents- 



i 

3 

tive? 

i 


1 

4 

A 

Hr. Hick Robilatto. 



5 'j Q 

As a result of that discussion with Mr. Robilatto, what 



6 

if anything, occurred? 

% 


7 

i 

A 

Hr. Robilatto called Hr. San Tabachneck and requested 



8 

a 

meeting. 



9 

Q 

And was a meeting held? 



30 

A 

I 

Yes, it was. 

’ 


11 

1 

Q 

Was it that sane day? 



12 A 

Yes, it was. 


• 

13 

Q 

• 

tibere was it held? 



H 

1 

• 

JUDGE C0ISTAI7TIITE: When you say "sane day," in this 



15 

Beptenber 8th? 



16 


HR. SHERIDAIT: September 8th. 



17 

i 

i 

JUDGE COITSIAimUE: All right. 



18 

i 

HR. SHERIDAN: Is that right, Mr. Dillenbeck? 




I 

i 

i 

THE WITNESS : Yes. 



20 

! Q 

; 

(By Hr. Sheridan) Where was it held? 



21 

A 

It was held in the conference room — the lower office 



22 

of 

Trading Port, Incorporated. 

, 


23 

Q 

And what tine did it start, approximately? 


• 

24 

i 

A 

2:00 o'clock in the afternoon, I think. 



dmsJ 

Q 

| 

! 

And who was at this — were you at the meeting? 

1_L 
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A Yes, sir, I was. 


• 

Q And who else was there? 


Cl I 

o 

• 

A Tliere wn3 myoelf, Jame3 Houck, another employee; John 


4 1 

Robinson, another employee; Mr. Sam Tabachneck, Mr. Izzy 

| 

. i 

0 ' 

Tabachneck, Mr. Navnurn Tabachneck — 

i 


** 

i 

* 

6 1 

Q V/ho is ITavrum Tabachneck? 

i 

1 

7 

A Mr. Navrum Tabachneck is another brother to Izzy and 

> 

8 

Sam. 


9 i 

Q And who else was present?' 

, 

i 

10 

A Mr. Nick Robilatto, Mr. Howard Bennett, a Business 


"! 

Agent for the Union, and, I believe, Mr. Chuck Bentley. 

j 

12 

Q Do you recall anyone else who was present for the 


• '3 j 

Company? 


14 1 

1 

A (No response.) 


10 ! 

Q Do you recall whether or not Hr. Snyder was there? 


' 16 1 

1 

A Yes — I'm sorry — Mr. Snyder was there at that 


17 i 

meeting. 

i 

18 1 

1 

Q Hr. Walter Snyder? 

' 

19 i 

A Right. 


20 

MR. BOORSTEIN: I have no objection to that question, 


,, 

but I do want to state, so the record nay be clear, I then 


1 

22 

object to the coupling of the question before by Mr. 


23 

Sheridan. 


• 

JUDGE CONSTANTINE: I don't understand your objection. 


25 

What do you mean by the "coupling of the question?" 

• i* . • • • • < ■ • • » 

I 


J 
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ME. BOOKSTEIN: When we're through with the evidence, 

■s 1 

this will remind me of the record — I need not press it 
with you now, Mr. Examiner. 

JUDGE CONSTANTINE: All right, okay. I would say that 
in general try not to lead — that was a very leading 
question — practically put the words in his mouth. I am 
not sure that I could have excluded it because generally 
lending questions are permissible after the exhaust of the 
witness's memory. I'm not quite sure that his memory had 

i 

been exhausted, but it's in now. I'm Just saying this for 
the benefit of all attorneys, please don't lead because 
when I come to read the record, I don't pay much attention 

I 

when you put the words in the mouth of the witness. I want | 
you to know that in advance. You may think I'm prejudice, 

j 

and if you do, you object to the Board, but I want to make 

it clear that I don't want anyone putting words in the 

witness's mouth. I want the witness's story. 

Q (By Mr. Sheridan) Let me ask you this, Mr. Dillenbeck 

— this may be over Mr. Bookstein's — 

MR. BOOKSTEIN: Well, I have no objection to who was 

physically present, which I take it was the real point of 

* 

Mr. Sheridan's inquiry. 

JUDGE CONSTANTINE: Yes. I think there was a reason 
for that. 

j 

Q (By Mr. Sheridan) Who were the — you've already 
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testified to the employees and union representative that 
were present; is that correct? 

A Yes, sir. 

Q Where did you leave to go down to the warehouse? 

A The warehouse representative present? 

Q No, no. I mean where — yourself* the other employees*! 
and the union representatives, where were they just before 
they went to the warehouse? 

A At the Union Hall. 

JUDG2 CONSTANTINE: All right* that's where we'll stop 
to adjourn now, gentlemen. j 

It was agreed in the off-the-record discussion before 

i 

the hearing started that Counsel for the Respondent has to 
go to a very important hearing at the Veterans Administra¬ 
tion. It was agreed at that time that we would suspend 
until he returns. I will suspend now until you return, Vat 
will you do this much of a favor for U3: If around 4:50 you 
can call, let us know about when you will return because if 
it looks like you're going to be there the rest of the 
evening* there's no point in our remaining here for you* but 
we'll suspend now until you return. I can't tell exactly 
what time it is. 

I 

i 

HR. BOOKETEIN: I shall endeavor, Mr. Examiner, to callj 
before 4:JO. I'd like to give you a reasonable estimate of 
my return now. I'm grateful to everyone for consenting this. 


!i 

ti 

ii 
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JUDGE CONSTANTINE: All right. We stand adjourned 
until we hear from Counsel for the Respondent. 

Mr. Witness, you can get up and walk around and talk 

; 

with people. I'm not going to isolate you, but please don't' 
discuss this case with anybody, not the attorneys, because 
you're still on the stand, nor any friend. 

THE WITNESS: Yes, sir. 

JUDGE CONSTANTINE: If you do, it con hurt your case. 
THE WITNESS: Yes, sir. 

JUDGE CONSTANTINE: All right. 

(Whereupon, the hearing was Rdjourned at 2:30 p.in., 
and reconvened at 4:45 p.m.) 

JUDGE CONSTANTINE: On the record. Let's proceed. 

Will you call back Mr. Dillenbeck, Mr. Sheridan? 

MR. SHERIDAN: Yes. Mr. Dillenbeck, please. 


JUDGE CONSTANTINE: I ossune you haven't finished with 


him? 


MR. SHERIDAN: No. 

JUDGE CONSTANTINE: My notes indicate that Mr. 
Robilatto, accompanied by some employees, spoke to officers 
of the Respondent on September 8th. Why don't you take over 
from there. 

Q (By Mr. Sheridan) All right. Just to back up a little 
bit, Mr. Dillenbeck, I believe when we broke you had testi¬ 
fied that yourself, the other employees and union represen- 
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tatives, prior to being at the warehouse, were at the Union 
Hall; is that correct? 

A Yes, sir. 

Q Did you proceed from the Union Hall directly to the 

warehouse? 

A Yes, sir, we did. 

Q And where did you go from there? 

A To the conference room in the lower warehouse office. 

Q Who was there when you arrived? 

MR. B00II3T2IH: This is repetitious. 

JUDGE CONSTANTINE: It isn't necessary to go into that, 
Just ask him who was there when they talked, and what did 
they talk about. 

Q (By Mr. Sheridan) Who was there when you arrived? 

A Sam Tabachneck, Mr. Izzy Tabachneck, Mr. Avrum 
Tabachneck, Walter Snyder, Allie — whose last name, I'm 
terribly sorry, I do not know — and a brother-in-law or 
brother of Allie's, I believe, it is. 

Q Okay. And who did the talking for the Union and the 
employees? 

JUDGE CONSTANTINE: He's already answered that. He 
said Mr. Robilatto. 

MR. GHERIDAN: Not this meeting. That was the early 
meeting. 

JUXGE CONSTANTINE: Go ahead, who did the talking? 
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THE WITNESS: Mr. Kick Robilatto. 

Q (By Mr. Sheridan) And who did the talking for the 
company? 


A Mr. Sam Tabachneck. 


JUDGE CONSTANTINE: This is all in my notes. N^w let's 


not lose any more time. 

Q (By Mr. Sheridan) What did he say? 

A Mr. Robilatto once again requested from Mr. Sam 
Tabachneck if he would accept a State mediator to set up a 
reasonably fast election for us to have union representa¬ 
tion. Mr. Tabachneck still insisted he wanted on NLRB 

I 

election. Mr. Robilatto — I don't remember informing him 
that we had voted to strike, but he did mention other alter— 
natives, at which time I thin k Mr. Sam Tabachneck commented 
on the fact that a strike would harm the company very much. 
There was a lot of back and forth discussion between them 
in this particular line of whether we would — not willing 

to strike, that it would harm the company if we did strike, I 

| 

and things of that nature. Mr. Sam Tabachneck said at that j 
point, I believe, that if we went on strike, that he would 
apply the following Monday morning for — he would petition 
for an election with the National Labor Relations Board. 

Q Did the company on Monday, or any time, petition the 
National Labor Relations Eoard? 

A Not to my knowledge, no, sir. 


25 






Q I believe you already hove testified that the strike 
did start on September 9th at midnight; is that correct? 

A Ten, sir. 

Q And did the strikers carry picket signs? 

A Yes, wo did. 

Q And what did the sign say? 

A Employees of Trading Port, Incorporated on strike for 
better wages and benefits, Local 294-, Teamsters representa¬ 
tion — something of that nature. 

Q Now was there any — were there any arrangements made 
as to when the employees would picket? 

A We tried to keep it at six men up on four hour shifts. 

i 

Q And v/hat was your shift? 

A My shift was supposed to be — 

I 

JUDGE CONSTANTINE: Is this an issue in the case, as 

| 

| 

to when they picketed? 

| 

MR. SHERIDAN: Well, this — 

JUDGE CONSTANTINE: Let's not go into that. j 

MR. SHERIDAN: It's pertinent in terms of — your Honor, 

i 

I think you'll see, when I start questioning him, that this 
is pertinent, when he was on the picket line, it's very 
pertinent. 

I 

JUDGE CONSTANTINE: Well, then, him. I don't care 
about the others. Just ask him when he was on. I don't see 

i 

its pertinence but I'm going to allow it subject to a motion 
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to strike. 

Q (By Mr. Sheridan) When were you on the picket line, 

Mr. Dillenbeck? 

A My shift was 4:00 to 8:00 in the morning, hut I was 

| 

normally there past the noon hour — sometimes from midnight 
to pa3t the noon hour. 

Q And how long did the strike last? 

A For three weeks. 

q And during the course of the strike, how many of the 
employees who signed cards picketed? 

I 

A All hut one. 

I 

Q Y/ho was the one that didn't? 

» 

A Michael Scanlon. 

I 

Q Okay. All right, now, during the course of the strike, 
did there come a time when any employees returned to work? 

A Tes. 

Q And do you remember when? 

A During the second week of the strike, I believe seven 
employees went back to work, and during the third week three 
or four more went back to work. 

Q Mho were the employees who returned? 

A Edward Kocienski — 

JUDGE COI73TANTIME: Are their names in the Complaint? 

_ j 

HR. SHERIDAN: Ho, your Honor. 

JUDGE CONSTANTINE: The Complaint designates that some 
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of them returned to work. I mean if it's admitted in the 

$ 

Answer that some men returned, why take their names — see, 

j 

I don’t have the Complaint here. 

MR. SHERIDAN: No, the Complaint would not deal with 
the people returning during the strike. 

JUDGE CONSTANTINE: All right. 


Q (By Ilr. Sheridan) Edv/ard Kocienski? 

A Right. Joe Frank, Don and Thomas Garhartt, Kirk 
Kvale, Lou Vohnoutka, Doug Martin, Wayne Smith, and Joseph 
Butler. 

JUDGE CONSTANTINE: Is this a matter that's seriously 
in dispute, Mr. Bookstein? 

MR. E00KSTEHT: I think not, sir. 


I 


. 

I 


* 


i 


KB. SHERIDAN: No* I don't believe so. 

JUDGE CONSTANTINE: Well, then, why go into it? 

MR. SHERIDAN: Well, I think it's pertinent to the case. 
JUDGE CONSTANTINE: Oh, everything is pertinent, in¬ 
cluding the fact that I'm here. Let's go into the real 
issues. 

Q (By Mr. Sheridan) All right. Now, you say that you 
picketed from 4:00 to 8:00 and sometimes later? 

A That's right. 

MR. BOOKSTEIN: I don't think that was the witness's 
testimony. I think he said he wa3 generally there later, 
perhaps up until noon. He didn't say whether or not he 


l 
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picketed all that time. 

JUDGE CONSTANTINE: Yes. 

Q (By Mr. Sheridan) Did you picket? 

A Yes, sir, I did. 

JUDGE CONSTANTINE: He did say that, at least from 
4:00 to 8:00 in the morning. 

Q (By Mr. Sheridan) Now, during the time that you were 
up there and on the picket line — by the way, how many days 
did you picket during the strike? 

A Every day. 

I 

Q Every single day? 

A Yes. 

j 

Q All right. During the strike, did there ever come a 

I 

time when Isadore Tabachneck came out to the picket line? 

A Yes, sir, every day. 

J 

Q Every day, you say. How often? 

A At least four or five times a day while I was there. 

Q And did he say anything to the pickets? 

I 

A He would usually come by at 7:00 o'clock in the morning 

j 

and — 

JUDGE CONSTANTINE: No. The question is, did he say 
anything to the pickets? 

THE WITNESS: Yes, sir. 

JUDGE CONSTANTINE: All right, now go on to the next 
question. 

| 
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Q (By Mr. Sheridan) What did he say? i 


• 

> 

^ • 

MR. BOOKSTEIN : I have no objection to that but I think 



3 ‘1 

a proper foundation should be laid, Mr. Examiner, by telling 

« 


4 

■ 

us the date and the approximate hour and who was present 

■ 


5 

when he is alleged to have made these statements that the 

i i 


*■' 

6 

1 

.«i 

witness is prepared to relate. 

i j 



~j ! 

i i 

JUD-rS COIISTA1ITII7E: Well, if this man heard them, that'i 

1 \ 


j 

8 i' 

enough. 



1 

9 f 

MR. BOOKSTUN: I understand that, but I believe it is 



10 

1 

I 

also necessary to lay a foundation for a conversation to 



u ! 
il I 

j 

■ 

show the approximate date and time v/hen it occurred, at 



12 ! 

least to the best of the witness's ability, and who was 

1 


• 

1 

13 ! 

1 : 

present when the person is alleged to have made those 

j | 


14 

remarks. 

1 


| 

15 | 

JUDGE COIJSTA1TTI17E: He says every day for four or five 


16 | 

times a day. I'll accept that statement. I'll overrule the 


17 

objection. And I'm also overruling it, that it doesn't 



18 | 

- 

matter if anyone else v/ns present or not. If he made a — 

1 

1 


19 ! 

I'm not saying he made ary bad statements, but if he made a 

i 


20 i 

bad statement to one employee, that's enough, and this man i; 
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21 1 
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an employee. 
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MR. BOGKSTEIN: I understand that. I don't raise it 



23 j 
| 

for that purpose. Those are State rules of evidence. In 


• 

n j ' 

order to get — 
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JUDGE CONSTANTINE: But the fact is, if he hoard it, 
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that’8 enough for me. I'm not saying he heard it, now, 
don't get me wrong. 

Go ahead. 

Q (By Hr. Sheridan) All right. What did you hear him 
cay on these occasions, Mr. Dillonbeck? 

A Mr. Tabachneck would cay that we have killed his 
business, wo might as well go home. He was going to Florida 
to live in a condominium. He was going to put padlocks on 
the warehouse. We would never come back to work again, and 

i 

many statements of that same nature. 

Q Do you recall any other statements that he specifically 
made to you and about you? 

i 

A He told me I had no seniority any'.,'ay; I might as well go 
• i 

home; I was killing his business; the other men, they dis- 

i 

liked me, hate me for what I was doing to then. 

Q How, in addition to what you have testified here, when 
did Mr. 'labachneck come to v. r ork in the mornings, npproxi- 

i 

mately? 

A Approximately 7=00 a.n. throughout the strike. 

Q Hov/ would he go in to work? 

A He would pass us in a car, stop by the office, get out 

| 

of the car and go in the office. 

Q Now during these times that he come in in the morning, 
did he say anything to the picket? 

A Te3, sir, every morning. 


... 

i,l »;■. 













II 


l Q What did he say? 

“ A j?he saiae things —— you night as well go home; you're 

wasting your time here; th-re in no business left; you 

^he business; there's no jobs left for you to come 
back to; padlocks are going on the doors. 

Q All right. Now I'll direct your attention to some 


8 I 1 


9 : 


10 'I 

y 

11 


!9 


13 

I 
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15 


tine the last week of the strike. Do you remember a speci¬ 
fic conversation between Mr. Tabachneck and Ira Gtockvell? 

A Ye3, sir. 

JUDGE CONSTANTINE: between whom? 

UN. SHERIDAN: Isadora Tabachneck — 

JUDGE CONSTANTINE: And the other name? 

IiN. SHERIDAN: And Ira Stockwcll. 

TIIE WITNESS: Yes, sir. 

Q (By Mr. Sheridan) And who is Mr. Stockwell? 
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A Mr. Stockwell was a truck driver at the time. 

Q Was he one of the picketers? 

A Y 03 , sir. 

Q And what v/as the conversation between Mr. Isadore 
Tabachneck and Ira Stockv/ell? 

A Mr. Tabachneck started telling Mr. Stockwell he was 
going to padlock the warehouse, that there was no jobs left 
for us. Mr. Stockwell told Mr. Tabachneck that ho would 
help him padlock the warehouse. Mr. Tabachneck kept on the 


crane line, and Ta?. Stockv/ell, in order not to get into an 




I 


argument with him, turned his hack on him and walked away. 

Kr. Tabachneck stated to Mr. Stockwell that, "That's okay, 

I 

Ire, I don’t have to talk to you, you black son-of-a-biteb. 

! 

I can talk to these guys over here.” He was referring to 

■ "V * • V\ 

Jim Houck and Robert Lisbon. 

Q Is Kr. Stockwell Black? 

A No, Mr. Stockwell is White. 

Q And I’ll direct your attention — 

JUDGE CONSTANTINE: Bo you contend that that statement 
— that one sentence is a violation of the Act? 

MR. SHERIDAN: No, it's Just — 

* I 

JUDGE CONSTANTINE: Well, then why bring it out. 

I 

__ | 

MR. SHEEHAN. Because it shows the animus towards these 

individuals. 

KR. BOOKSTEIN: Well, I respectfully disagree. 

1 

JUDGE CONSTANTINE: I want to get this t hin g within due 

. 

violence, and I don't want any so-called bad statements 

t 

unless they amount to a violation of law. I'm not here to 
decide that the man is or is not a racist. I'm only inter- 

I 

ested in violations of our Act. 

All right, go ahead. 

Q (By Kr. Sheridan) All right, now I'll direct your 
attention to — 


JUDG^ CONSTANTINE: Try to keep this thing within 


bounds. 
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Q (By fir. Sheridan) — Saturday, September the 29th. 

Did you attend a meeting at the Union Hall that day? 

A Yes, I did. 

Q What time va3 the meeting? 

A Shortly after 8:00 o’clock in the morning. 

Q And what happened at — you were at the raeting? 

A Yes. 

Q What happened at the meeting? 

A At the meeting we discussed — myself and the other 
strikers discussed what we were accomplishing with the 
strike, whether or not we wore going to win with this 
tactic or not — win our representation with this tactic or 
not, whether or not we should not go back to work and wait 
for an elcctio-i — petition for and wait for an election, 
and feeling that if we continued to strike, we would either 
lose more men from the picket lines — 

MR. BOOHSTEEN: Veil, I object — 

JUDGE CONSTANTINE: I’ll sustain the objection. 

0, (By Mr. Sheridan) Just what was said, Mr. Dillenbeck. 

JUDGE CONSTANTINE: Not even what v;as said. I’ll t'k:e 
any vote — 

MR. BCOHSTEIN: Just the description of the subject 
matter, it ccom3 to me, is as far os we have to go with 


till r.. 


.nmra COHSMBTIIJE: loo. In other words, the general 
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description is whether they should return to work or not 


• 

2 

— now a vote was taken — okay — but I'm not going into 



3 

the 

details of what goes on at a union meeting. 



4 ! 


Again I want to make it clear that it's hearsay unless 



5 ' 

the 

employer i3 present, but the vote is important. 



6 


(By Mr. Sheridan) Wa3 there a vote taken? 



i 

: 

i 

A 

Yes, sir. 



i; 

8 11 Q 

And what was the vote? 



1 

9 A 

The vote wap to return to work. 



10 
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Were there any union representatives present at this 



• 

11 

meeting? 



12 1 A 

Mr. Kick Robilatto was pretent again — not at the 

• 

13 

i 

i 

meeting but he was in the other office and called in after 


14 

the 

meeting and informed of our decision. 



15 

Q 

All right. And what, if anything, did he do when he 



16 

i_ 

was 

informed of the deicision? 

: 


17 : A 

8 

He went and called Iir. Sam Tabachneck and requested 



18 

1 

another meeting. 



_19 

Q 

And was a meeting held? 



20 

i A 

Yes, sir. 



21 

i 

Q 

Y/ao it that came day? 



22 

A 

Yes, it was. 



23 

| Q 

About what time? 

i 

• 

24 

A 

I think around 11:00 in the morning. 

| 


25 

Q 

j 
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Were you present at the meeting? 

1 - L 
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A Yes, sir, I was. 

Q And who else was present? 

A Hyself, James Houck, John Robinson, employees; Hr. ITick 
Robilatto, Mr. Howard Bennett, I believe Mr. Chuck Bentley 
or William Germain, I'n not sure which one of those two. 

Q Who was present for the Company? 

A For the Company was Cara, Izzy, and Havrum Tabachneck. 

Q Who did the talking for the Union? 

A For the Union was Hick Robilatto \ for the Company was 

Mr. Sara Tabachneck. 

Q All right, and what was the conversation? 

A Hr. Hick Robilatto informed Ilr. Tabachneck_Hr. Sara 

Tabachneck of cur decision to call off the strike and 
return to work if Hr. Tabachneck would take us back to 
work according to our seniority. 

Q Continue with the conversation. What did Hr. 

Tabachneck say to this? 

A Hr. ±..bachneck first alleged that he had no seniority 
list whatsoever, didn’t know anything about seniority. Hr. 
Izzy Tabachneck then interjected with the fart that I had 
not the seniority that I thought I had. Ho had a letter 
from me that I resigned from the Company. 

Q All right, would you explain what he was referring to? 

A Yes, sir. In July of 1^63, after many months of —— 
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MR. BOOKSTEUT: If I may soy so, we do not claim that 
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as a break in Mr. Dillenbeck's so-called seniority. 

JUDGE COITSTAUTHTE: All right. 

MR. B00KSTEI1T: There was a technical termination for 
a reason that had nothing to do with his continued tenure 
employment. 

j 

JUDGE CCT7STAUTH7E: All right, with that assurance, I'll 
exclude any reference to that. There is no break in his 
continuance of employment for seniority purposes. 

I 

MR. BOOKSTEUT: It had to do with something else entire¬ 
ly. 

i 

JUDGE COI7STAI7TUTE: I want to make that clear in the 

i 

record because — assuming I find a violation, and this 
case goes to Court and the Court upholds it, there has to 
be a back pay hearing and that will depend — 

i 

_ ! 

MR. BOOKSTEIN: So there may be no misunderstanding as 

to our position, Mr. Examiner, I say we do not regard Mr. 

Dillenbeck’s employment tenure with us as broken. 

JUDGE CCIIBTAITTinE: All right, that's enough. 

MR. BOOKSTEUT: I use the term "seniority." 

JUDGE COITSTAJTTITTE: All right, unbroken. 

Hi. BOOKSTEUT: Correct. 

i 

DTJDGE COITSTAI7TII7E: But in the ascertaining seniority, 
if seniority becomes important, I'm not saying it will, the 
total length of his service will not have been broken, as you 
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said, his tenure is — 

MR. BOOKSTEUI: As for that 1968 incident. 

JUDGE C07TSTATTTINE: All right, go ahead. That’s 


>*• 


enough on that. 

Q (By Ilr. Sheridan) All right, would you continue with 
the conversation? 

A Well, after that, Mr. Robilatto and Mr. San Tnbachneck 
continued their conversation. Mr. Sam Tabachneck agreed 
that if there was work he would take us back according to 
seniority. With that understanding, we left. 

Q Were the employees informed of this meeting? 

A Yes, sir, they wore. 

MR. EOCE3TED7: I object to the witness’s statement 
"With that understanding, we left,” because that then goes 
to hi3 state of mind. I have no objection to his quoting 
Mr. Sam Tabachneck or saying he left, but I do object to 
something that is obviously a state of mind. 

JUDGE C02TSIAITTINE: All right, your objection is sus¬ 
tained, but the fact still remains that they did leave and 
that there was an agreement. That’s what I thought he 
meant by that. My notes show that there was an agreement, 
that "R” made a proposition and the Company accepted it if 
there was work. 
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j 








MR. BOGKGTEJ.N: The witness has quoted Mr. Gam 
Tabachneck and has said that they left, and I have no 
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quarrel with that. 

JUDGE CONSTANTINE: Oh, no, he — you have no quarrel 
with the statement a3 to what Tabachneck said. 

MR. BOOKSTEIN: I have no.quarrel with his having 
testified to that — 

JUDGE CONSTANTINE: Yes, all right, okay. 

MR. BOOKSTEIN: — but I do not concede that's what Mr. 
Sam Tabachneck said. 

JUDGE CONSTANTINE: Then the word "understanding" may 
be stricken but the rest of it is in the record. 

MR. ECGKSTEIN: I have no objection to that. 

JUDGE CONSTANTINE: And if I credit the witness — I'm 
not saying I will, I haven't heard the case — I will find 
that regardless of an understanding there was an agreement 
that they would be taken back if there was work and accord¬ 
ing to the seniority. 

Q (By Mr. Sheridan) All right. When were the employees 
to come back? 

A We asked Mr. Tabachneck before we left the meeting if 


we could report to work Monday morning. He said, "If you 
want to, you can." We then went back to the Union Eall and 
I informed the employees that they were to report to work 
at 7:00 o'clock Monday morning, which would be the regular 

starting time. 

Q That would bo October 1st? 
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A Tee, sir. 

Q Now, to your knowledge, have there "been any further 
meetings between the Union and the Company? - <v>-: 

A Not to my knowledge, no, sir. 

Q And have you testified to all the meetings that v/ere 
ever held between the Union and the Company that you're 
aware of? 

A To the best of my knowledge, yes, sir. 

Q All right. Now, on Monday, October 1st, at 7=00 
o'clock, did you report for work? 

A Yes, sir. 

Q And were there any other employees there? 

A Roughly, 24 or 25 men wore there. 

Q And what, if anything, happened when you got there? 

A Mr. Isadore Tabachneck was standing in the doorway, 

outside of the building. I asked him if we could go in 
there and report for work. He informed me that we could go 
in in groups of four and speak to Mr. Avrum Tabachneck and 
he would toko care of the situation. 

Q Did you go in? 

A Yes, sir. 

Q And who was with you? 

A Myself, Frank Houck, I think Ira Stockwell, Bob 
Bishop — I'm not too sure about the fourth man. Myself, 
Frank Ilouck, Bob Bishop, definitely, but the fourth man I'm 
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not absolutely certain of. 

Q And what happened when you went in there — by the way, 
why was — was there any particular order the employees 
went in? 

A Veil, wo went in according to what we felt was our 
seniority. 

Q Were you in the first group? 

A I wan one of the oldest guys there. 

- JUDGE CONSTANTINE: 1*11 allow that in, but I'm not ... 

going to be bound by that seniority, seniority by the 
Company's records and not by what he says. 

Q (By Hr. Sheridan) How what happened when you went in 
there? 

A Hr. Avrura Tabachneck informed us that there was no 
work for us. He told un that if we wished, to write our 
names on a yellow legal pad that he had there, our names, 
addresses, and phone numbers, that he would call U 3 if 
there wa3 any work. Vo wrote our names there and requested 
Hr. Tabachneck if we could have layoff slips so we could 
apply for unemployment insurance. He directed us to Hiss 
Helen Schenclc, who works in the office, and she gave us, 

I believe, the record — the Department of Labor slips to 
get unemployment insurance. 

Q Have you ever been called back to work? 

A No, sir. 
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MR. SHERIDAN: Would you mark these for identification, 
please, as General Counsel's — 

JUDGE CONSTANTINE: 4 is the first one. 

MR. SHERIDAN: 4. 

(The document above-referred to 
was marked General Counsel's 
Exhibit No. 4 for identifica¬ 
tion. ) 

MR. SHERIDAN: Would you mark this for identification, 
please, as General Counsel's Exhibit 5» 

(The document above-referred to 
was marked General Counsel's 
Exhibit No. 5 for identifica¬ 
tion. ) 

MR. SHERIDAN: Would you nark this for identification 
as General Counsel's Exhibit 6. 

(The document above-referred to 
was marked General Counsel's 
Exhibit No. 6 for identifica¬ 
tion. ) 

JUDGE CONSTANTINE: I'd like to point out on the 
record that there's a young lady here who is the Office 
Manager of the Albany NLRB Office. I hate to keep her 
here. Is there some way we can excuse her — it's after 
5 : 00 ? 

MR. SHERIDAN: No, she can go if she wants to. 

JUDGE CONSTANTINE: All right. 

(The young lady was excused.) 

O (Ey Mr. Sheridan) Mr. Dillenbeck, I show you what's 

been marked lor identification as General Counsel's Exhibit 
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5 and 6, end ask if you received those during the strike? 


I 

2 (Witness examines documents.) 

3 !' THE WITNESS: Yes, sir. 

i ; Q (By Mr. Sheridan) Both of them? 




12 ' 

jj 


A Yes, I received this one. 

JUDGE CONSTANTINE: Well, when you say "this one," v/hich 
one is it? 

THE WITNESS: This is the letter of September 15th. 

JUDGE CONSTANTINE: What is its identification number? 
THE WITNESS: Oh, I'm sorry — General Counsel '3 4. 

JUDGE CONSTANTINE: All right, 4. 

TIE WITNESS: And this one also — yes, the following 
weekend, this is — 
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JI JE CONSTANTINE: When he says "this one," which one 
is he referring to now? 

THE WITNESS: General Counsel's 

JUDGE CONSTANTINE: All right. You received those 
which are in evidence — only for identification purposes 
as 4 and 5? 

TIE WITNESS: Yes, sir. 

JUDGE CONSTANTINE: All right. 

MR. SHERIDAN: I offer in evidence General Counsel's 
Exhibits 4 and 5. 

MR. BOOESTEIN: No objection. 

■ 

JUDGE CONSTANTINE: All right. Mark them received, Mr. 


! 
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Reporter. 

(The documents, heretofore marked 
General Counsel's Exhibit Nos. 
ly and 5, were received in evi¬ 
dence. ) 

Q (By Mr. Sheridan) And would you look at General 
Counsel '3 Exhibit 6, and I ank if you received that? 

(Witness examines document.) 

THE WITNESS: Yes, sir, I received this, General 
Counsel's Exhibit 6. 

Q (By Mr. Sheridan) The date is November 1. Do you 
know approximately when you received it? 

I 

A I received it approximately November 5th. 

MR. SHERIDAN: I offer in evidence General Counsel's 

Exhibit 6. 

MR. BCCKSTEIN: I have no objection to the offer. 

JUDGE CONSTANTINE: All riebt. Receive that also. 

I 

Mark it received, Mr. Reporter. 

(The document, heretofore marked 
General Counsel's Exhibit No. 

6, was received in evidence.) 

Q (By Hr. Sheridan) Mr. Dillenbeck, the September 20th 

letter refers to the cancellation of hospitalization; is 


I — 


' 

22 

that 

correct? 




JUDGE CONSTANTINE: 

Which 

~\! 
•M l, 

i 

i 

MR. SHERIDAN: I'm 

sorry 

i 

<j r » 1 


THE WITNESS: Yes, 

sir. 

I 

i Q 

(By Mr. Sheridan) 

In fac 
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cancelled? 

A Tea, sir, it was. 

Q Now do you know whether or not the Union filed a 
petition for election? 

A Tes, sir. 

Q I'll direct your attention to on or about October 16th. 
Were you at a hearing on the petition that day? 

A Tes, sir, I was. 

Q And what, if anything, did you do at the hearing? 

A I testified at that hearing. 

Q For who? 

A For the Union.—— for the men who wanted Union represen¬ 
tation. 

Q All right, I'll direct your attention to on or about 
October the 18th of 1973» Did you receive a phone call from 
Mr. William Stevens? 

A Tes, I did. 

Q Nov;, to your knowledge, who is Hr. Stevens? 

A Hr. Stevens was at one time, to ny knowledge, a store 
manager in control, I believe, of both the Central Avenue 
and Quail Street Trading Port stores; however, to the best 
of my knowledge, Hr. Stevens has been on sick leave or non- 
employed for at least a year. 

JTTD1D CONSTANTINE: Are those stores part of the 
Respondent's — you see, I have no way of knowing. 





HR. SHERIDAN: Yes, as I — are those owned by Trading 

Port? 

THE WITNESS: Ye3, they are. 

JUDGE CONSTANTINE: Is that admitted? 

HR. BOCKSTEIN: Well, I don't think it's ever been put 
in issue. Actually, — 

JUDGE CONSTANTINE: I don't recell whether it's in the 
Complaint or not. 

HR. BOOKSTEIN: It is. Trading Port is a wholesale 
and retail food business. V/e're involved here with the 
warehouse operation, which invokes the wholesale operation. 
There arc, however, two stores in Albany which Trading Port 
itself owns and supplies, and it's these stores to which the 
witness is referring. 

JUDGE CONSTANTINE: Is that a stipulation? 

HR. BOOKSTEIN: That's the fact. 

JUDGE CONSTANTINE: All right, then, it's a fact — 
that '3 better than a stipulation because sometimes I can 
ignore stipulation. I remember when a party stipulated 
that in Ohio gravity worked upward — I ignored that stipu¬ 
lation. 

(Laughter) 

Q (By Hr. Sheridan) All right. Now, Hr. Dillenbeck, you 


25 


testified that Hr. Stevens could be on sick leave at this 
time; is that correct? 
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A I really don't know. I believe that he had — was no 
longer with the Company. 

JUDGE CONSTANTINE: In other words, he was not connec¬ 
ted at all with the Company? 

THE WITNESS: My knowledge is that he is no longer 
connected with the Company. 

JUDGE CONSTANTINE: All right, then, if you’re going 
to get in any conversation between him and Stevens, I'm 
going to exclude it. He has no authority to speak for the 
Company after he's no longer employed by it. 

Q (By Mr. Sheridan) Let me ask you this, Mr. Dillenbeck: 

i 

Going back to your conversation of February, 1973, with Mr. 

j 

Sam Tabnchneck with both the employees. Did he refer to 

i 

Mr. Stevens at that time? 

A Yes, he did. 

Q What did he soy about him? 

A He said that he did not wont to see us do anything 
harmful to the hospitalisation plan because he still 
carried llr. St evens on it. 

Q So Mr. Stevens was still being carried on the hospit- 
alization plan? 

A Yes, sir. 

i 

Q Now what tine did he phone you that evening, Mr. 

Stevens? 

MH. B00K3TEIN: I object to this as neither material or 
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relevant. As a matter of fact, there is no evidence here 
at all that Nr. Stevens occupied any supervisory capacity 
with the Respondent — 

JUDGE CONSTANTINE: Or even that he was employed. Tour 
own witness says he was not connected with the Company on 
October 18th. I'll exclude it on that ground. 

MR. SHERIDAN: Well, your Honor, I would ask that it 

I 

be put in subject to showing by this witness that this 
person was acting as an agent of the Company through state¬ 
ments of representatives of the Company. 

MR. B00X3TEXN: I would say, Mr. Examiner, that that 
request by Mr. Sheridan would simply be seeking, then, to do 

j 

indirectly what you have already ruled you may not do 

I 

directly, in that the motion to amend the Complaint to allege 
thac Stevens, among others, was an Rgent under 215 of the 
Act has been denied. 


17 ! 
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JUDGE CONSTANTINE: I'll sustain the objection. 

MR. SHERIDAN: Your Honor, I have evidence showing that 
this man was acting as an agent of the Company. 

MR. BOOKSTEIN: Well, I object to Counsel —— I object 
to Counsel's statement as highly improper in view of the 
ruling on the motion and on the last objection. 

JUDGE CONSTANTINE: Maybe you have but you haven't 
established it through this witness. 

MR. SHERIDAN: Well, I haven't hed a chance to yet. 
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JUDGE CONSTANTINE: Well* go ahead, ask the question 



and I'll pass on it if there’s an objection. I've sus¬ 


3 

tained the objection to the last question. 

- 

4 

Q (I?y Mr. Sheridan) Did you have a conversation with 


5 

Mr. Stevens this evening? 


fi 

A Yes, sir. 


7 

Q Now the follov/ing day, did you call the Company? 


8 

A Yes, sir, I did. 


9 

Q And who did you speak with? 


10 

| A I spoke with Mr. Avrum Tabachneck. 


11 

Q All right, and what was your conversation with Mr. 

i 


12 

Avrum Tabachneck? 


• 

' 

A I told Mr. Avrum Tabachneck that I had been called by 


14 

Mr. William Stevens. 


15 

Q And what did he say to that? 


16 

A He said he knew it. 


17 

^ MR. BOOKSTEIN: Now I object to this as being outside 


18 

of the Pleadings. This does not beax on Mr. Stevens' 


19 

supervisory capacity, and Mr. Stevens' status as an 


20 

alleged agent is not in the case. 


21 

JUDGE CONSTANTINE: All right, I'll sustain the objec- 


« 

22 

• 

tion. 


23 

* 

MR. BCOKSTEIN: And I move to strike the witness's 


# 

last answer concerning the statement made to him by Avrum 


25 

Tabachneck based on that ground. 

1 

1 

’ f » 
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JUDGE CONSTANTINE: Well, I’ll grant that but not 
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21 


physically strike. I’m going to allow it to stay in. 

MR. BOOZETZinT: I understand, sir. 

JUDGE CONSTANTINE: All right. 

MR. SHERIDAN: Tour Honor, may I Just point out that 

i 

the Complaint, as it ds presently now stated, says, "the 
following named persons occupied the positions set opposite 
their names, and have been and are now agents of the Respon¬ 
dent, acting on its behalf, and are supervisors," so that 
even — 

JUDGE CONSTANTINE: I don’t care what the Complaint 
says. Ee says that on October 18th this man was not employed. 

I 

You can't contradict your own witness, or at least you can’t 
impeach him. 

I 

MR. SHERIDAN: I understand that, your Eonor. What I'm 
saying is the Complaint also alleges that they are agents 
as well as supervisors, and I'm not trying to impeach him; 

I'm trying to show that this individual, assuming that he's 
not a supervisor, was still acting as an agent of the 
Company. 

MR. BDOZSTZIN: I respectfully submit that if Mr. 

i 

Sheridan meant to allege that Mr. Stevens and the others 
were agents within the meaning of 213 of the Act, he wouldn't 
have felt the necessity for making the motion that he made 

i 

at the outset of this hearing today. 
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JUDGE CONSTANTINE: All right, I’ll adhere to 
ruling. 

MH. SHERIDAN: Your Honor, could I make an offer of 
proof? 

JUDGi^ CCZ7STAIii.Lti±J: Go ahead. I can't stop you from 
that. I did once and the Board reversed me. I think the 
Board is vrong. I know more law than those jackasses in 
Washington. Put it in the record that'way, I don’t care. 

I have nothing but contempt for the HERB. 

HE. EHEEIDAH: All right, your Honor, I would offer to 
prove that if Hr. Dillenbeck were permitted to testify, he 
would testify that Stevens called him on the 18th and 
explained to him that he was a friend of his, he hated to 
see Dillenbeck get into this kind of trouble, and he said 
a better solution would be worked out and asked Dillenbeck 
to meet in private with Isadore Tabachneck. Stevens said 
that he thought if Dillenbeck spoke with Isadore Tabachneck 
everything could be ironed out* 

JUDGE CONSTANTINE: Is that the end of the offer of 
proof? 

HE. NN . ’ , ’TV /AIT: And that the following day, when Hr. — 

JUDGE CCEETAETIEE: Well, wait a minute, one thing at a 
time. Is that the end of the offer of proof? 

Ixd. EHZ2IDAIT: Yes, that's the end of it. 

JUDGE CONSTANTINE: All right, now go on to another 
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question. Let's see what happens. If I sustain an objec¬ 
tion, you can make another offer of proof. 

MR. SHERIDAN: And the following day — 

JUDGE C0IISIAI7TIITE: Ask a question. 

MR. SHERIDAN: Well, this is part of what you've already 
ruled out. I'm now talking about his conversation of the 
following day. 

JUDGE CONSTANTINE: With whom? 

MR. SHERIDAN: With Mr. Avrun Tabachneck. 

JUDGE CONSTANTINE: Well, you didn't say that. I 
thought you were talking about Stevens. All right. 

MR. SHERIDAN: That's the end of the offer of proof as 
to his conversation with Stevens. 

j 

JUDGE CONSTANTINE: All right. Now go ahead. 

MR. SHERIDAN: And if permitted to testify, he would 
also testify that on the 19th, the following day, he called 
Avrun Tabachneck and said he did not wish to meet with a 

I 

representative of the Company, and Avxxua Tabachneck said he 
knew about this meeting, it was supposed to have been set 

) 

up, and ho thought his Uncle was very foolish to set up that 
type of a meeting. That's the end of the offer of proof. 

JUDGE CONSTANTINE: I'll make a ruling right now, even 
though it's an offer of proof, that that, in my opinion, as 
a matter of law fails to establish agency on the part of 


Stevens. Let the Board reverse me. As a matter of law that 




yr- 


is not — doesn't establish agency. Go ahead. Go on to 
your next question. 

MR. ETIERID/JT: Tour Honor, could I ^ust ask that I be 
permitted, rs I will be putting in through other witnesses, 
to show — that if I'm able to show that Mr. Stevens was 
acting as an agent of the Company through other witnesses, 
that you'd possibly consider changing your ruling as to 
this particular conversation? 

JUDGE C01TSIAITTUTE: I will always change it if you 
prove it but you have to prove it. In that case there is 
no problem. 

MR. SHERIDAIT: All right. 

Q (By Mr. Sheridan) Mr. Billenbcck, I'll direct your 
attention to — by the way, do you know when the election 
was held? 


A December 3rd., to the best of my knowledge. 

Q Was it the 3rd or the 4th? 

MR. B00KSTEI1T: We will stipulate it was the 4th. 
JUDGE C0I7STANTIHE: All right. 

Q (By Mr. Sheridan) All right, I'll direct your atten¬ 
tion to Friday, Hovember the 30th — the Friday before the 
election. Were you in a place called the Orchard Tavern? 
A Yes, I was. 

Q And where is this in relation to the Company? 

A It's right diagonally across .the street from the 


r k 




86 


I 

R I 

9 I! 

10 ; 

11 \ 
12 

II 

10 p 


,4 !' 


15 i| 

16 

17 

18 

19 I' 

» 

no i; 


21 !i 


25 


Company. 

Q And was anyone in there with you? 

A I wsb there with Charles Ballou, with Ira Stockwell, 
and with Bobert Bishop, and Frank Houck for a while. 

Q Bid there come a time when Mr. Houck left? 

I 

A Mr. Houck left, yes. 

I 

Q V/hile you were there, did there come a tine when any 
Company officials came into the Tavern? 1 

A Yes, sir, Mr. Isadore Tabachneck, Avrum Tabachneck, Hr. 
William Brunelle, as Company officials came in, accompanied 
by a -nen — I believe his name is Manino (phonetic), he 
operates the G.E.Y. 

Q Now v.’hen was this during the day? 

A The noon hour. 

Q And while you were there, did Mr. Isadore Tabachneck 
say anythin- to you employees? 

A Yes. He said — 

Q What did he say? 

A To me, he said to me, that I would never be back there. 
He was doing fine without me. His crew was doing much 
better work than I could ever do, that I'd never come back. 

I 

He didn’t care what happened to me, really, I would never 
come back to work for him. To Mr. Charles Ballou, he stated 
that Charlie might as well go hang around the racetracks and 
be a jockey or something because he wasn't coming back to 
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work there and he shook his cigar at Mr. Ballou and he 



2 

| 

said, "You know that White Owl commercial," he says, "we're 

| 


3 ' 

going to get you." He also stated that we were going to 



4 

lose the election. 



• 

Q Who vac that? 



6 JUDGE CGJ7STA2TTINE: Do you claim that’s on unfair labor 



i 

7 

8 1 

! 

practice? 



HR. SHERIDAN: Yes, your Honor, that's alleged in the 



6 i 

Compleint. 



30 

i 

JUDGE CONSTANTINE: That you tell somebody he's going 



ii ! 

1 

to lose the election? 

• 


• 

12 ; 

| 

MR. SHERIDAN: Oh, no. I mean what ha8 already been 


13 

testified to. I didn't know which statement you were 



14 

referring to. 



15 | 

JUDGE CONSTANTINE: Well, I was speaking of the last 



16 

. 

statement. 



17 

MR. SHERIDAN: No, your Honor. 



18 

JUDGE CONSTANTINE : H : ive you ever heard of an employer 



- 19 

always came around and said, you're going to win the 


20 

election? 


21 

MR. SHERIDAN : No, I thought you were referring bo the 


22 

other statement. 

• 

23 

1 

Q (Ry Mr. Sheridan) Now, since the strike ended, have 

24 

any employees been recalled? 


25 

A Yes. ' 

i 
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Q Do you know how many? 

JUDGE CONSTANTINE: Can it be agreed on? Do we havo 
to take testimony on that? 

MR. BOOKSTEIN: I think I can tell you. Do you have 10? 
HR. SHERIDAN: Yeah, I believe bo. 

JUDGE CONSTANTINE: Is it 10? 

MR. SHERIDAN: Yeah. 

JUDGE CONSTANTINE: All right. 

MR. BOOKSTEIN: We'll stipulate that 10 have returned 
to active employment since the termination of the 3 trike. 

JUDGE CONSTANTINE: All right, that's a stipulation. 

Q (By Mr. Sheridan) Now, of those 10, Mr. Dillenbeck, 
how many have more seniority than you have with the 

) 

Company? 

I 

A One. 

MR. BOOKSTEIN: I object to the form of the question. 

If — 

JUDGE CONSTANTINE: If he knows. 

MR. BOOKSTEIN: If Mr. Sheridan i3 epeaking about 
having earlier hiring date with the Company, I hove no 
objection to it, but I think seniority is a characterization 
of that. 

JUDGE CONSTANTINE: No, total length of service is a 

I 

| 

question of seniority. If he knows their total length and 
he knows his ov/n, he mny answer it. 


MR. BOOKSTEIN: 
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MR. BOOKSTEIN: I have no objection to that. 

i 

! 
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j 

JUDGE CONSTANTINE: Are you familiar with each one's 

'j 

i 

„ ! 
o 

i 

total length of service? 

i 

i 

4 : 

THE WITNESS: Yes, sir. 


i 

° i 

JUDGE CONSTANTINE: All right, then, I'll allow the 

t 

! 

6 ' 

i 

question. 

i 

7 

Q (By Mr. Sheridan) Of those who have been recalled 

' 

s 

since the strike, how many have more service than you? 


9 

i 

A Mr. Robert Bishop only. 


10 

MR. BOOKSTEIN: And in addition, so there may be no 


11 

! 

doubt about my position, I object to this line of testimony 

i 

12 i 

A 

as neither material or relevant unless there is some founds- 

w 

13 

1 

tion showing that he followed a seniority system at Trading 

.4 ! 

Port. 

15 

JUDGE CONSTANTINE: Yeah, I understand that. I haven't 

16 ! 

decided anything except that the evidence admissible. You 


17 

my, as part of your case, show that you didn't follow 


18 

seniority. I'm not making any ruling at this time that you 

) 

-19 

did. That may be on issue in the case. I'll have to decide 


20 

i 

that. 


21 

Q (By Mr. Sheridan) Mr. Dillenbeck, of all of the 


22 

employees now working in the warehouse, in addition to Mr. 


23 

Bishop, how many have more service then you, and who are 

I 

• 

! 

they? 

I 

23 

A I believe six, besides Mr. Bishop. That would be 

l 

1 

1 

_ 
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Donald Garhartt, Edward Kocienski, Howard Flagler, Robert 
Bahan, Casper Dambrose, and I think that’s all. 

Q All right. How there has been reference as to 
whether or not the Company used seniority. Let me ask you 
this, Hr. Dillenbeck. During the tine that you worked 
there, was seniority used for any purpose, and if so, in 

I 

which way? 

JTJDGji CORSTATT'TIIIE: Well, let’s take one question at a 
time. That’s a double question. 

Q (Ey Mr. Sheridan) Was it used? 

A Yes, sir. 

Q In which way? 

A It was used to pick vacations; it was used aa a 
determining factor in how much hospitalization — how much 
you contributed toward your hospitalization insurance. 

Q Well, to get back up to the vacation. You say it waa 

used to "pick." Explain what that means? 

• ; 

A There was a list put out every year to pick vacations. 

Mr. Solomon, Mr. Robert Solomon, who was then the warehouse 
manager, always told us that we had to write our names on 

I 

that list for what vacation we wanted according to our 
seniority. 

a I 

Q Did your seniority have anything to do with how much 
vacation you got? 

A It did. The first year you received one week; tho 


I 

I 
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second year I believe you received two weeks, and then it's 
two weeks from thereon in. 

JUDGE COI7STAI7TH7E: I might add that that second pa'rt 
I don't consider seniority. Total amount of service is one 
thine, seniority is another. 

I 

Q (By Mr. Sheridan) All right. Now you started to — 
JUDGE COITSIA1ITINE: We have that in the United States 
Government, in case you don't know it. The amount of 
vacation depends on the number of years of service. In my 
opinion that's not a seniority question; but go ahead."*, 

I 

Q (By Fir. Sheridan) You started to testify about hospit- : 
alization. Would you eirolain how seniority has anything to 
do with that? 

I 

A When you first start vrith the Company, or started with 
the Company, you became eligible to take out hospitalization,: 

j 

which is only — I think there was a certain time of the 
year it was open for you to apply for it. The first year — : 

j 

you paid percentages of it for the first, I believe, three 
years and efter throe years, the Company took over the total 
payments of it. 

Q Is there any other way? 

I 

A There was a Profit Sharing Retirement Plan in which it 

I 

was determined by your years of service how much of a per- 

- j 

centsge of the Company contributed money.you could get out of 
that, the Profit Sharing Retirement Plan, if you left tho 
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Company. 

Q Anything else that you can recall,' at any time while I 
you v.'ere — 

A There wa 3 at one time a Christmas honus set up whereby 

'' ~ I 

the first year you were employed, I think you got ten doll- 

I 

ors — 

JUDGE CONSTANTINE: Was that in effect at the time we're 
talking about? 

THE WITNESS: It was not in effect at the time. 

JUDGE CONSTANTINE: All right, then, let's not go into 

it. 

Q (By Nr. Sheridan) Now, Mr. Dillenbeck, during the time 
you worked there, was there ever any other time when there 
was a layoff at the plant? 

A Ye3, sir. 

Q About how long ago was this? 

\ 

A I would say about five years ago. 

Q And do you know how many people were laid off? 

A Exact numbers — somewhere close to ten people. 

Q And what occasion to lay off on this occasions 
A We had a — 

JUDGE CONSTANTINE: It doesn't matter. No one contends 
there was anything illegal about the layoff, do you? 

NR. SHERIDAN: No, no. 

JUDGE CONSTANTINE: All right. I know what you're 





leading to. Get right to the point 
Was seniority followed? 

THE WITNESS: Yes, it was. 
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JUDGE CONSTANTINE: Is that what you were going to ask? 
MR. SHERIDAN: No. 

JUDGE CONSTANTINE: What I mean is, vms seniority 
followed in making layoffs? 

THE WITNESS: Yes, sir. 

JUDGE CONSTANTINE: All right. 

Q (By Mr. Sheridan) Now what was your Job when you 
worked there, Mr. Dillenbeck? 

i 

A My title was Head Railroad Receiver. 

Q What did you do? 

! 

A Primarily worked on the railroad receiving dock, putting 
away stock or unloading freight cars, or checking in the 
product that came out of the freight carG, checking the 
purchase orders to make sure the men received them properly 
and signed them properly, turned them into the office, 
entered them into stock, discussed with Mr. Solomon which 
cars we should unload during the course of that particular 
day. 

i 

JUDGE CONSTANTINE: Is this on issue in the case? 

I 

MR. SHERIDAN: I just want to show the man's abilities,; 
your Honor. It's always on issue — 

JUDGE CONSTANTINE: No, I'm not interested in his i 
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1 

1 

abilities at all. 


• 

2 

1 

Q 

(By Mr. Sheridan) Did you work with anyone else? 

% 

t 


3 

A 

Primarily with Jim Houck and Farley Riddick. 



4 

Q 

Did you do any other work while you were there? 



3 


I did a lot of repair work, welding, setting up racks, 



6 

steel racks in the warehouse, making rails around the rail- 



n 

i 

road 

, dock boards for the railroad, plates to cover the 



3 

j % 

floors where there were cracks in the steel plates, moulding 



9 

on machinery. 



10 

I 

Did anyone else weld? 



11 

A 

Jim Houck and I primarily did the welding. Jack Hebert 


• 

12 

could do welding but not very well. 


13 

5 

Who erected the — did they have racks in the warehouse? 

■ • 


14 

1 

A 

Yes, they did. 



15 

Q 

Who erected them? 



If, 

i 

At one time or another I moved or erected all of those 



17 

racks. 

• 



18 

Q 

Did there ever come a time when it was necessary to 



— 19 

change them for one reason or another? 



20 

A 

- 

• 

Yes, many times. 



21 

i 

Q 

| 

Why would this come about? 



22 

A 

If a product line was dropped or changed in size, or 


23 

i 

moved to ary other location in the warehouse, for whatever 


• 

24 





reason, the racks would either be adjusted or torn down or 



25 

_ 

set 

. 

I 

1 

_ 

up, and I did that. 

_ . _ 
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JUDGE CONSTANTINE: I want to interject at this point. 
When the witness testifies that he was discharged for incom¬ 
petence, or for come other reason, and it's your conten¬ 
tion that's a pretense, then I will take all his duties to 
show that it couldn't have been, and that it was pretense, 

i 

but there '3 — he didn't say he was discharged for incom¬ 
petence. Why do you go into all this? 

MR. SHERIDAN: Well, your Honor, I believe that at some 
point during the hearing it's going to be in issue — j 

JUDGE CONSTANTINE: Well, then don't anticipate 
defenses. You put him on as part of your rebuttal. 

MR. SHERIDAN: — as to why Mr. Dillenbeck was not 
called back. 

JUDGE CONSTANTINE: He said why ho wasn't called back, 
and I'm Going by what he said. Now, if you want to later 
on establish through the Respondent that his incompetence 

j 

was it, then I'll let you, as port of your rebuttal — I'm 
not precluding you — but I will let you, as part of your 
rebuttal, show that this man was competent and that he 
could do all these jobs, but I'm not going to let you anti¬ 
cipate defenses at this point. 

MR. SHERIDAN: Nothing further, your Honor. 

JUDGE CONSTANTINE: All right. Let's declare a short 

i 

recess. 

MR. SHERIDAN: In response to Mr. Bookatoin's request, 







96 

let the record show that I'm turning over to Mr. Bookstein 
a data from Mr. Dillenbeck of 10 page 3 . 

MR. BOOKSTEIN: Thank you. 

" - -JUDGE CONSTANTINE: Well, I want the record to show, 
v/hilo we're still on the record, that this is not given 
to him to .aid him in discovery or any other purpose, only 
for purposes of showing or ascertaining whether there is 
any inconsistency between what he's written there and 
what he’s testified to. I want to make it clear it's not 
a discovery thing; therefore, my recess is going to be 
shorter than usual. I'll make it a ten-minute recess. 

MR. EOOKSTiUN: Thank you. 

(A ten-minute recess was taken.) 

JUDGE CONSTANTINE: On the record. 

Please proceed with your cross-examination, Mr. 
‘Bookstein. 

I want the record to show that Mr. Pozefsky said he 
does not have any questions. 

CROSS EXAMINATION 

Q (By Mr. Bookstein) Mr. Dillenbeck, immediately prior 
to our taking a recess at 2:50 p.m. this afternoon, when you 
were on the stand, do you recall that you had listed for 
Mr. Sheridan persons who you testified were present at a 
Septembex’ 8 meeting in the conference room at the Trading 


25 


Port? 
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A Yes, sir, I do. 

Q And September 8tb was what day of the week? 

. A Saturday. 

Q Now following the recess you were asked again by Mr. 
Sheridan about that subject, were you not? 

A Yes, sir. 

Q Did you udd some names at that time? 

A Yes, sir, I did. 

Q And that was the result of what? 

A Of my own — re-examining my own recollection. I had 
mixed up in my mind that meeting w^h the following meeting, 
after the strike, as to who was present at the meeting. 

JUDGE CONSTAMIINE: I might point out that these little 

i 

discrepancies don't bother me. I'm more interested in what 
was said at the meetings, not a hundred percent accuracy as 
to who was present. Now if he said A said something and A 
wasn't there, that's different, but I don't care if A was 
there or B was there. I want to know what was said, just so 
you'll know how I react to these things. I'm not a jury. 

■ 

I go to the heart of things. That might impress a jury. 

Q (By Hr. Bookstein) Now in soliciting signatures on 
cards, Mr. Dillenbeck, did you at any time say words or 
substance to anyone that so many people have signed and if. 


24 ji you don't sign and the Union gets in, then you'll be out of 

25 j ! a job? 
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A No, sir, I did not. 

Q Did you hear that statement made by anyone in solici- 

| 

ting cards? 

A No, sir. 

i 

Q Returning to the tine when sick pay was discontinued at 
the Trading Port. Isn't it a fact that at that time, 
approximately the same tine the sick pay was discontinued, 
or sick- leave was discontinued, that there was an increase 
in the premium cost of Blue Cross—Blue Shield? 

A Yes, sir, I believe there was. 

Q And isn't it a fact that Mr. Sara Tabachneck said to 

warehouse employees, in words or substance, that the Company 
would pick up the increased premium cost of Blue Cross-Blue 
Shield or — and discontinue the sick leave policy, or it 

j 

would continue the sick leave policy, that the employees 

would have to pick up the increased premium cost? 

i 

A That's very possible, sir, yes. 

Q And didn't he, in fact, give the employees essentially 
a choice as to that, saying the Company was not in a position 
to do both? 

A He asked us to vote on it, yes, sir. 

Q All right. And that was done, wasn't it? 

A Yes, sir. 

Q And it was by that decision of the employees that the 
Company pay the entire Blue Cross—Blue Shield premium 


-*v 




s 

increase but the sick leave policy was discontinued; isn’t 


that so? 


A Tea, air, it was. 

JTOGS CONSTANTINE: I didn't get the answer. What was ! 
the vote? 

HS. BOOKSTEIN: I didn't ask for a number as it was a ! 
majority. 

JUDGE CONSTANTINE: Bo, I don't mean the vote. I mean I 

what did they decide - I used' the wron e word. They decided 

to accept the sick leave or to accept the increased payment 
on the premium? 

the WITNESS: To accept the loss of sick leave and allow 
the Company to continue paying the premium. ! 

JUDGE C0NSTAHTI1JE: All right, thank you. ! 

Q (By Mr. Bookstein) Now is there and was there during 
September of 197? a computer at Trading Port? 

A Ye3, sir. 

q And was that computer there on September 5? 

A To the best of ray knovled C e, yes, sir. 

Q And was Walter Snyder the individual who operated that j 
computer? 

A Yes, he was. 

<3 And were there girls who were responsible for punching 
data for Mr. Snyder's use in inserting it into the computer? 

A Yes, key punch operator, yes, sir. 
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Q All right. And in connection with perfoxmancG w . ui a 
duties as computer operator he frequently gave instructions 
to those key punch operators, did he not? 

A Yes, sir. 

i 

Q And are not those the individuals to whom you referred j 
when you testified on direct examination that Snyder gave I 
directions to other people in the office? 

A Yes, sir, they are. 

I 

Q And do you know Dora Pialko (phonetic)? I 

A Yes, I do. 

| 

Q And isn't it a fact that she was manager of the office? 

A Yes, sir. I know she was the primary manager of the 
office, yes. 

Q Dot Walter Snyder, isn't that true? 

• 

To the test of ray knowledge, she's the only one I was 
ever told was manager. j 

l 

Q And did you ever hear Mr. Snyder give any instructions 
or directions to any other office employee except people 

who were handling key punch data for his use in the computer? 
A No, sir, I did not. 

Q Now when on September 6th, as you've testified, Mr. 
Brunelle spoke with you at the railroad dock, isn't it a 
fact that his status with the Company was buyer? 

A At that time, yes, sir. 

Q And in that conversation, which you have testified took ' 
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place, isn’t it a fact that Mr. Brunelle told you, his 


• 

words or substance, that he had not been sent out there by 

I 

II 

3 ; 

1 

anyone to talk to you? 

I 

A Yes, he did tell me ihat. '•• rw, A 



Q Is it not a fact, Mr. Dillcnbeck, that prior to the 

6 1 

time you were hired at the Trading Fort you were connected 

7 ! 

| 

with the Albany Police Department? 

1 

8 i 

A Yes, sir. 

i 


0 i 

Q Is it not also a fact that you received considerable 


10 ! notoriety when you left the Department? 

i 


li 

A Yes, sir. 


12 

i t 

Q And that was in connection, was it not, with your 

i 

• 

efforts on behalf of establishing a labor organization at 


14 

the Albany Police Department? 

! • 


15 

I w 

A No, sir, the PBA wa3 not a labor organization. 


1G 

M 

Q All right. In any event, it was in connection with the 

! 


17 

activities of the ERA that led to your discharge from the 

1 

18 

Department, right? 

J 

_19 

A No discharge, sir, I resigned. 


20 

Q All right, your resignation. In any event, the entire 


21 

incident — it’s a bit of ancient history — but it 

i 

l 

22 

|| 

received considerable notoriety at the time, did it not? 

1 

1 

23 

A Yes, sir, it did. 


• 

Q It was well known in the community? 
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A Yes, sir. 
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Q — - icn't it a fact it was well known to the Tabach- 
nccks when you were hired at t.ie Trading Port? 

A Yes, it was. 

Q Did you, when you were present on the picket line 
during the three week strike, hear Isadore Tabachneck cay, 
in words or substance, to cither yourself or people with 
you on the picket line, if you guys don’t cone back, you 
won’t have no Jobs because we won’t have no business? 

A Yes, sir. 

! 

I 

Q And was that said in a natter-of-fnet way? 

A Yes, sir. 

Q Do you know the neaniog of the expression "a kibitzor?" 
A Yes. 

I 

j 

Q How long have you known Isadore Tabachneck? 

A Oh, for a good nary years, since the early 50’ s . 

I 

Q Would it be fair to say he’s a "kibitzer?" 

A Yen, sir, it would be fair to say that, yes. 

JUDGE C0DSTAETH3E: That doesn’t help ne. You better 
tell ne vrhat a ’'kibitzer" is. 

IHt. EOGEGTEIIT: Well, you'll have on opportunity to 
observe that for yourself, sir. 

JUDGE COESTAL’THE: I thought I knew Latin but I see 
that I don't. 

(Laughter) 

I 

JUDGE COESTATTIITE: Let the record show that everyone I 
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Jg smiling. I didn't think I could get anybody to smilo. 

Q (By Mr. Bookstein) Now did you also attend a meeting 
at the conference room at Trading Port on Friday, September 
7th? 

A It has seemed to me that there was another meeting and 
I could not really recall it but it's very possible. 

Q In any event, on the —— the meeting to which you've 
testified on Saturday, September 29, Isn't it a fact that 
Sam Tabachneck said in words or substance, that things, the 
work, was so slow that he certainly didn't think he could 
take everyone back at that point? 

A Yes, sir. 

Q In the meeting of employees on September which you 
testified about, when Sam Tabachneck spoke, did he make the 
statement then, in words or substance, that cards are not 
the same as votes? 

A Yes, sir. 

Q Taking you to the incident you described on Friday, 
November 30th, at the Orchard, when Isadore Tabachneck made 
the remarks, which you testified he made, was the gentleman 

from G.E.X. present? 

* 

A He was present. Mr. Isadore Tabachneck — I 

JUDGE CONSTANTINE: No, you can answer the question 
"yes" or ''no", or you don't remember. I 

THE WITNESS: He was present. 
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JUDGE CONSTANTITTE: All right, that answers the 
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1 




2 

que 

i 

stion. 
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THE WITT7E3S: For part of it. 



4 

1 Q 

(By Mr. Bookstein) All right. And was he present 



. 

0 

when Mr. Tabechneck spoke to you? 



•*- r r* 

■<> 

A 

Yes. , . - 



ii 

7 1 Q 

Was he present when ho spoke to the next person? 



g 

A 

Mr. Ballou — I don't believe so. 



9 

Q 

And did he ever speak to Mr. Frank Houck? 



10 

A 

He said to Mr. Frank Houck, in reference to the men who 



11 

were doing & great job and he didn't need me back, Ilr. Frank 



12 

Houck and Mr. Robert Bishop were the men he was referring to 

• 

• 






12 

Q 

Frank Houck was there for a while in the Orchard, was 



14 

he not? 



15 

A 

Yes, sir. 



16 

Q 

Was he there \>rhen Isadore Tabachneck made thi 3 comment 



17 

you 

just testified to? 



18 

A 

As to Mr. Houck being there, yes, sir. 



10 : Q 

And was the gentleman from G.E.X. still there? 


• 

20 

A 

Yes, I believe he was. 



21 

I Q 

But you think he was not there when he made the comment 



nr, 

<l»l 

about Hr. Ballou — 

i 




A 

Mr. Tabachneck left with Mr. Manell (phonetic), I 


• 

24 

believe his none is, and with Avrum and with Luke, and then 

i 



25 

Mr. 

_ 

Tabechneck returned by himself. 

i 








Q I see. And when he returned by himself, who did he 
speak to? 

A He spoke to Charles Ballou and myself. 

Q All right. Now he had spoken with you earlier, when 

j 

the gentleman from G.E.X. and Ballou and Avrura were v/ith 
him, correct? I 

A Yes, sir. 

. I 

Q Did he have anything further to say to you when he enme 
back alone, or was this simply to Hr. Ballou? 

A He made some remarks to me, that I wouldn't be back to 
work there. I made a remark to him, that I would be back 
to work there. 

Q Did he — withdrawn. The Orchard is more than just an 
eating place, is it not? 

A It's a tavern. 

Q And at the time of this event you've described on 
November JO, had any of the people involved in it been 
drinking? 

A Charles Ballou, Robert Bishop — not myself, I was 
drinking Coca-Cola. 

Q And what were they drinking? 

A Beer, to the be3t of my recollection. 

Q Do you know the extent to which they had been drinking 
beer on that occasion? 

A lUey had cone in at noon — it was perhaps 12:15 or 
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12:20 when the first remarks were made. It was perhaps 
12:40 or 12:45 when Mr. Tabachneck came back, so a period 
of 45 minutes, perhaps. 

Q Isn't it a fact that Mr. Ballou has a reputation for 
being a rather constant drinker? 

JUDGE CONSTANTINE: Well, that's not an issue in the 

case. 

KB. SHERIDAN: Objection. 

JUDGE CONSTANTINE: I'll sustain the objection. If 
he testifies, that's another matter, but Ballou hasn't 
testified yet. 

KB. BOOKSISIN: I would ask Mr. Sheridan to stipulate 
that Kr. Ballou is in the room, unless he's left. 

TEE UITNES3: I think he's left. 

KB. BOOKGTEIN: All right. I didn't know that. 

JUDGE CONSTANTINE: I can't help you. I don't know 
what he looks like. 

KB. BOOKSTEIN: I don't happen to have eyes in the back 
of my head. 

JUDGE CONSTANTINE: Is that spelled B-a-l-l-o-u, 

Ballou? 

KR. CHEBIDAN: Tes. 

JUDGE CONSTANTINE: I'm just curious because back home 
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there was a prominent attorney by the name of Ballou. I 
was v.’ondering if this man was related to him. He spelled his 
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name B—a—1—l-o—u. 

Q (By Mr. Bookstein) Now on the Blue Cros8-Blue Shield, 
is it correct to cay that during the first year of an 
employee's employment the Company paid 10 percent of the 
premium cost? 

A I believe that's the way it worked, ye 3 , sir. 

Q And that — 

A That was, I believe, after the first year, if I'm not 
mistaken. 

Q Veil, which do you say it was? 

A I th ink it was after a year. 

I 

Q And was there a time when the Company paid 20 percent 

^ i 

of the total premium cost? 

A Tes. 

Q And when do you recall that began? 

A That was after the follovnng year. 

Q After the second year? 

A I think so, yes. 

Q And did there come a time when the Company would pick 
up the entire cost with the exception of one dollar per 
week? 

A I believe after the third year they did that, yes, sir. 

JUDGE COI7SIAI7TU7E: I might make an offhand observa¬ 
tion, subject to changing my mind after I look at the briefs 
that I don't think that particular small part of the 
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that you’re examining on constitutes, in my opinion, they're 
following seniority because it night he five guys hired at 
^i^ er ^ Q t times but in the same year; all those five guys 
would get the sane reduction in premiums. 

MR. B00K5TEHT: Precisely my own interpretation. 

JUDGE C CDSniirniTE: But I haven't made up my mind. 

j 

That's just my offhand reaction. It doesn't mean that they 
weren't following seniority, but on most — in that area I 
don't think they were following seniority. 

MR. B00ESTHU7: Because anybody hired within the time 
span, regardless of date, was getting the sane treatment. 

JUDGE CCRSTilTTIRE: That's my point, but I have an 
open mind. They can argue in their brief that it does 
constitute seniority. 

Q (By Mr. Bookctein) Row you referred, Mr. Dillenbeck, 
to a layoff about five years ago? 

A Yes, sir. 

Q And you say there was a layoff of approximately how 
many men? 

A . I think 10 — I'm not really certain. 

Q Do you recall the occasion for that layoff? 

A The loss of the Saveway Supermarkets as a customer. 

JUDGE C0ITSTAI7THTE: I prevented them from going into 
io. I said it didn't matter what was the cause of the 
layoff, sc I don't think you can go into it. There was a 
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layoff; I did allow that much in. I also allowed him to 
state that they did follow seniority, and, of course, you're 
entitled to contradict that when you put your case on, Mr. j 
Bookstein. 

MU. BOOKSTEIN: I have no further questions. 

JUDGE CONSTANTINE: All right. I think we're making 

such good progress, I'm inclined to adjourn now, it "being 

. 

6 : 22 . 

HR. SHERIDAN: Your Honor, I do h-ve a couple questions 
on redirect. 

JUDGE CONSTANTINE: Well, you can't go over your 

j 

direct — 

| 

MR. SHERIDAN: I'm not going over my direct, your Honor. 
JUDGE CONSTANTINE: All right. I want to point this 
out, that on my own, regardless of whether there's an 

i 

objection, I have excluded questions on redirect as improper 
redirect. Xf you could have asked this on your direct, 
that's it, you don't get a second bite at the apple. Go 
ahead. 

HR. SHERIDAN: These are questions raised by cross- 

I 

examination. 

I 

JUDGE CONSTANTINE: Well, maybe so, but if you could 
have ansv;ered these on your direct, the fact that he brought 

i 

it out on croes doesn't give you a second chance. Go ahead. 

HEDIREGT EXAMINATION 
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Q (By Mr. Sheridan) Mr. Dillenbeck, Mr. Bookstein 
brought out the name of a Dora Pialko (phonetic) as being 
the office manager? 

A Yes, sir. 

Q Where do the office girls work that she supervises? 

A In the lover office. There are two levels of offices. 

She works primarily in the lower one. 

Q And where do the other office clericals work, along 
with Hr. Snyder? 




A Between her office there is Sam Tabachneck and Avrura 
Tabachneck 'a office, and then there's the buyer's, there’s 

I 

a wall, and out beyond that is where Mr. Snyder worked. 

Q A different location? 

MR. BOQKSTEUI: Veil, I object to Counsel leading the 
witness. 

JUDGE CONSTANTINE: I sustain the objection. He's your 
client — I mean he's your witness. I think you're leading. 
Q (By Mr. Sheridan) Do you know whether or not this 
Dora Pialko (phonetic) has ever supervised the computer 
girls — girls who worked there? 

A I don't really know. 

Q Now Mr. Bookstein raised the question of Mr. Brunelle's 
status when he talked to you on September 6th, and you 


testified he was a buyer. 
A Yes, sir. 


I 










Ill 


1 

Q 

Has his status changed? 

2 

A 

Yes, sir. 

3 

Q 

And when did it change? 

4 

A 

Right after the strike. 

- ! 

0 ; 

Q 

Right after the strike — 

; 

6 

i 

A 

During — 

i ■ 

Q 

During the strike? 

8 ! 

A 

During the strike, I believe it was. 

.! 

; 

Q 

And what is his present position and has been since 

10 i 

then? 

11 

A 

He's the warehouse manager. 


12 : Q And who is in charge of the warehouse — the entire 

i! 

13 | warehouse? 

14 jj A The warehouse manager, Mr. Brunelle. 

15 : HR. SHERIDAN: Nothing further. 

I 

JUDGE CONSTANTINE: All right. Do you want to adjourn 

II 

now — it's 6:24, gcntlcnen, or go to 7:00. I said we would: 
go to 7:00. It's up to you. I'd like to make progress. I 


19 || think we’re making come progress. We did not put in a full 
day today, so I'm going to leave it to you gentlemen if you 

!! I 

want to continue to 7:00 or adjourn now. It’s up to you 

22 i| gentlemen. 

23 | 152 • B00EETEII7: Wo ucually go to 5:00. Ve did put in a 

21 jj full day, because — 

25 j! JUDGE C0N3TA N7INE: Yeah, but you wore out for two or 



three hours. 
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9 

10 

11 i! 


12 i! 


13 

14 |j 

'! 

15 |i 

i 

16 8 

II 

17 ! ! 

i 

13 1 

i 

I 

I 

19 

20 
21 


23 il 

I! 


HR. BOOKSTEIN: I wa3 out from 2:30 to — 

JUDGE CONSTANTINE: To 5:00. 

HR. BOOKSTEIN: You’re right. 

JUDGE CONSTANTINE: Plus the fact we didn't start 
until 1:00. 


MR. BOOKSTEIN: I don't care. I'm agreeable to what- ! 


ever the — 


JUDGE CONSTANTINE: I'm agreeable to whatever you 

| 

gentlemen want. Do you want to proceed? 

HR. SHERIDAN: The only thing, whatever witness I call 
will go beyond 7:00 o'clock, that's the only thing. I 

| 

would prefer it, if it's agreeable, to adjourn at this point. 
JUDGE CONSTANTINE: I leave it to you gentlemen. 

HR. BOO s ’EIN: I'm happy to accommodate you, Hr. 


Sheridan, anyway. 

JUDGE CONSTANTINE: Hr. Pozefsky? 

HR. BOOKSTEIN: Hr. Pozefsky, too. 

JUDGE CONSTANTINE: Do you want to go on? 

NR. POZEFSKY: I'll do what the other parties want. 
JUDGE CONSTANTINE: What do the other parties vuntV 
MR. SHERIDAN: I would ju3t as soon adjourn at this 
point. 

JUDGE CONSTANTINE: All right, then, 9-‘50 tomorrow 
morning. 
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MR. BOOKSTEIN: All right. 

JUDGE CONSTANTINE: We stand adjourned until then. 

MR. BOOKSTEIN: Thank you, sir. 

(Whereupon, at 6:30 p.m., the hearing was adjourned, 
to reconvene at 9=50 n.m., Wednesday, March 6, 1973, in the 
same place.) 
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PROCEEDINGS 


9:JO n.m. 


JUDGE CONSTANTINE: On the record, please, gentlemen. 


lot's proceed. 


ITR. BOCKSTEIN: I should lfke to state, if I may, Mr. 


Examiner, that at the close of the hearing yesterday I 


returned to Mr. Sheridan th'j 10?$ pace statement of Mr. 


Dillenbeck which he produced upon the conclusion of Iir. 


Dillenbeck'a direct examination on ay notion. 


JUDGE CCNSTAITTIITE: All right, the record may show that 


you have returned that. 


Please proceed Hr. Sheridan. In the off-the-rccord 


discussion, you said it was possible you could enter into 


some stipulations. Have you : ny to read into the record? 


MR. SHERIDAN: Yes, your Honor. 


JUDGE CONSTANTINE: All right. 


MR. SHERIDAN: The parties have agreed to stipulate as 


follows: At all tines material, since on or about October 


1975, William Brunelle has been and is Respondent's 


warehouse manager and 0 supervisor within the meaning of 


Section 211 of the Act. 


JUDGE CONSTANTINE: All right. 


MR. SHERIDAN: Shall I pause after each one to make 


cure everyone is in agreement? 


JUDGE CONSTANTINS: Veil, I was going to say, I will 


Tt ' 

f 


V, 






1 


<4 


r J 


ask Mr, Bookstein, but I assume that these have been agreed ' 

j 

to so I won't have to oek you. 

KR. BGCECTUJIT: lh !'e correct. 

JUDGE COEGTAT!TliIE: Then you won't have to pause but 
do number them, please — that's (1), now vllat is (2)? 

HR. GHSUBJUr: Yes. (2), is that the September 13th 
and September 20th letters, which ore introduced into 
evidence a 3 General Counsel's Exhibit 3 4 end 5, were sent 
to all of the strikers. And the third one is that the 
November 1, 1973 letter, which was introduced into evidence 
as General Counsel's Ezhibit 6, was sent to all the employ- 

i 

ees who are named in Schedule C of the Complaint. 

1 

JUDGE COrioT/dITIHE: Very well. I think that's rroing to 
save a lot of time, so you won't have to put any of the 
employees on who are in Schedule C to prove that this thing j 
was cent to then. 

' I 

Is there anything else? j 


HR. SHERIDAN: As far as the stipulation, no, your 


Hon^r. 


JUDGE COUSTARTIHE: Well, then, will you plcese proceed? 
HR. EHELIDAU. Yes. General Counsel calls Raymond 
Valerio to the stand. 

JUDGE CCHSEAI; 11:13: Will you spell his last name. 


please? 


IQ. S3 


1’JT : V-f -1—e-r-i—o . 


4 





\ 


Whereupon, 


RAYKQHD VALE HO 


was celled ns n witness by end on behalf of the General 
Counsel and, having been first duly sworn, was examined 

and testified as follows: 

JUIOE CONSTANTINS: Please be good enough to give your 
name and address to the Reporter for the record. 

TILS WIT!TY>C: Raymond Valerio, 20 Cortland Place, 


Albany, New York. 


DIRrJCT EXAIHNATION 


Q (By Hr. Sheridan) Mr. Valerio, did you ever work for 
Trading Port, Inc.? 

P Yes, I did. 

Q And when did you start v:orking for then? 

A October, 1970. 

Q And what was your job? 

A I was primarily the damage nan. 

Q And could you briefly describe what your duties were? 

A You went around the warehouse and picked up all the 

I 

damaged stock, and you would try to take two or three cases , 
of it and recoup it into one or two good cases; you made out 

' 

the railroad orders, like if railroad damage came in, it wan 

| 

all given to the salvage man, and you had to make those 
orders up and put then aside and hold them; in addition to 

i 

that, I loaded trucks, unloaded trucks, \mioaded the trsi.no. 
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1 

2 

3 




4 II 

9 

r i| 

o I 

G 

7 1 

8 I 

9 i 

1° j 

i 

n i 

I 

12 , 

I 

13 


14 i 

I 

15 i 

16 1 

I 

17 ! 

18 j 

»! 

j 

20 


I v;as an order selector, and for a while I even worked on 
the machines. 

JUEC-2 CONSTANTINE: I would like to ask Mr. Bookatein 
a question. Unless the duties or the nature of tho work 
of tnese witnesses is an issue, I*d ^ust os soon not go 

into their duties. Is it in issue? 

MH. BOCXSTEIN: No, unless Mr. Sheridan ba>» .one pre¬ 
liminary reason for wanting this. X don t ■— 

JUDGE C02ISTA27TXUE: There’s nc point in going into — 
to descrihc what they do. 

| 

ME. SHENIDAN: Veil, basically, the reason I’o putting 
it in in to shov; that the employees in the warehouse 
generally did all tho ^ohs in the ware.»iOnse 

JUDGE CONSTANTIIIE: Well, is there an issue? Does it j 

| 

matter what job — 

MB. SHZEIDATI: I don't know what the issues ere going 

to he at thi3 point. I have to — 

JUDGE CONSTANTINE: Veil, this is not a compliance 
cenc. Assuming that I find a violation and you have a 
further hearing on hack pay, you noy want to know what their 


21 


22 


are, but I'm not interested in them u nl ess it s in 
issue. I don’t think it is, so let’s try to cave tine. 


23 |t 

II 



KB. £3i£HIDA?7: Okay. 

JUDGE CONSTANTINE: It's enough for the men to eay 
that hr'r n damage nan in the warehouse. 


i 

i 


l 
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10 

11 

12 li 


13 

14 

15 

16 

17 

18 


! 


19 I 

li 

20 


21 


£2 ' 

23 j! 
ll 
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* 

+**■> 


Q (By Mr. Sheridon) Mow 1*11 direct your attention to 
on or about August 29tb. Did you attend a meeting at the 
Union Hs11 that day? 


A Yes, I did. 

Q And at thin meeting, did you sign anything? 

A Yes, I signed the cards. 

0 You nigned vhot? 

A The cards for the Union. 

Q Ckny. And did you get anything else at the meeting? 

A I took cards for Hr. Sin, who lives close to me. He 
was on vacation at that time. I brought then to his house 
and he signed then. 

ME. SHERIDAN: Would you nark this for identification, 
please, ns General Counsel's Exhibit 7» 


I 


I 

i 

i 

i 


(The document above-reft’’ ’d to 
was marked General Counsel's 
Exhibit No. 7 for identifica¬ 
tion. ) 

Q (By Mr* Sheridan) I show you vrhst'a been narked lor ^ 
identification ss General Counsel's Ihchibit ' and ask if 

I 

you've ever seen it before? 

(Document shown to witness.) 

THE WITNESS: Yes. That's the cord Mr. Sim signed. 

j 

Q (By Hr. Sheridan) And I direct your attention to the 
date that appears on there. Is that the date he signed it? 

j 

A Yen. 


Q And v not, ii anything, did you say to bin when you gave 
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20 
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22 r 
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him the card? 

JUDGE CCEGTAIITIUE: Veil, is there an iseue as to what 
he said? 

HR. BOOXcTEEiJ: I don't know what he said. 

JUDGE CCUSTAUTXUE: All ri,pht. Do you contest this 

card? 

HR. BOCEoTEUI: I don’t know yet. 

2HE \HT1TES8: I told him that ve were famine a union 
end all that was required was the majority, and this we had 
already, and I told him who had signed. 

I 

HE. ECOEoUHH: I aESuno this is being offered as a 
verbal act so I have no hearsay objection to it. 

JUDGE CCUETAUTHTE: All right, 
q (By Hr. Sheridan) And did be sign in your presence? 

A Yes, he did, filled them out and signed them in ny 

I 

presence and his wife's. 

HE. EHEEIDAN: I offer in evidence General Counsel's 

i 

inhibit 7* 

HR. DOCXEf Elli: li o objection. 

JUDGE COECEAETHIE: All right, receive it, Hr. Reporter, 

■ ° i 

in the absence of objection. 

(The document, heretofore marked 
General Counsel’s Exhibit !.’o. 

7, v;an received in evidence. ) 

1 

q (By hr. iheridan) How I'll direct your attention to 

i 

i 

on or about September 5, 197?. Rid you attend a meeting r.t 

; 





125 1 
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1 

the warehouse? 


w 

2 j 

| 

A Yea* I did. 


«> i 

l 

Q And who at the meeting? 


! 

| 

A Mont of the warehouse workers that were in that day. 


5 

li 

Mr. Solomon called the*! ur> on the intercom. 

^ 1 

1 

6 

1 

Q Vfaat was Mr. Solomon's pooition at that time? 


7 

A Vnrehouco supervisor. 


8 

i 

JUDGE COUSTAiTTINE: You were in Court yesterday, weren' 

t 

9 

i 

you? 

i 

10 

THE UIEIE3S: Yc 3, I v/as. 

11 

JUDGE CGUMTAI77II7E: Do you rcraenber when Mr. Dillerbcck 


17 ! 

described this meeting? 


• 



13 

THE WITHSGG; Yes. 

i 

14 

t 

JUDGE C OIISTATITIUE: I)o you have any thine to add to what 

15 

he said, or detract? 


16 

THE \JIIHEG3s' All I have to add to it vros that he kept 


17 

saying — 


18 

JUDGE COUSTAMTIHE: l.T 's "he?" 


_10 

THE VITJS33: Mr. Tabnchreck — v/hen ho vent for his — 

| 

20 

when you go to uoko your vote as to whether you strike or 

! 

1 

! 

21 

not, he repeated, like, who has prevailed, and he pointed to 

i 

j 

h 

22 

all the people that were up there and he says, "They stand 

i 

i- 

23 

to ho hurt, you stand to he h\irt, and they're Going to lose 

i 

• 

• 

their t 1ob3 as well as you.” 

**« ) 

JUDGE CODSTAI.TXUE: Otherwise you — 




i 
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1 

THE WITNESS: Otherwise it was, in essence, the sane. 

t 

i 

i 

• 

2 

JUDGE CONSTANTINE: The none 8 3 Ilr. Dillenbeck? 

I 

i 


3 

THE WITNESS: Yes. 

1 


4 

JUDGE CONSTANTINE: All right. It isn't necessary for 


• 

5 ! 

i 

him to describe all over again v/ho was there or whit was 

l 


6 ! 

said. 



7 

Q (By Hr. Sheridan) All right. Now, following that 



8 

neeting, did you have a conversation with Hr. Isadore 



9 

Tabachneck? 



10 

A Yon. 

! 



11 

i 

Q And how did this cone about? 



12 

A He called ne into his lower office. He hod a railroad 


• 

13 

order that hod to bo made up. When we got into the hall, 



14 

he told no that he was fighting for our righto, and that 

i 

< 1 


15 

when we went to the neeting, he wanted no to talk to the 

' 


16 

"boys," as he referred to it, and try to influence then. I 



17 

told him I wouldn't try to influence them any more than I 



18 

%■ » 

would try to influence him, and I told him it was a sbnne 

i 



19 

that we had worked there so long and couldn't get together 

1 

i 


20 

on it; then we went inside, ho gave me the order, and he 

. 


21 

! 

told me, "Don't forget about it." He said that if we voted 

t 

I 

i 


22 

| 

for a strike, that we weren't going to be friends any more. 

1 * 


23 

! 

The boys in the warehouse were going to lone the rapport 

i 

• 

2^ 

• 

that they formerly had with him. 


25 

I| 

Q Do you recall anything else that he said? 

<p 

fi 

! 

i 

I 

i 

i 

_ 1 


<> 


w 



V 




1 


A No, not at thio tine. 

Q Do you recall any mention of a card? 

A Ch, he thought the cards were ci ned under duress, and 

i 

I told his they weren't, I told fcin 1 signed nine freely, 
without any ~ I v;as one of the first to sign it. 

Q You told hin you were one of the first to sign it? 

I 

A Yes. I signed it freely. J told hin I believed in the 
ides. j 

Q Gkny. Now I'll direct your attention to on or about 
September 6th, 1973- Did you ati .ad a meeting that day at 

i 

the Union Hall? 

I 

A Yes, I did. 

! 

Q Without going into great detail, vhat happened nt the 

i 

meeting? 

A (No response) 

Q Vo8 there a vote taken? 

A V/e took a vote to go on strike. 

JUDGE CONSTAITTHJE: Did you hear what Dillcnbeck had to 
say rbout that meeting? 

THE WITNESS: Yes. 

» 

ME. ECCEETZXN: Kry I have ,junt a ninutn Lwre, sir? 
JUDGE CCEE2DETIES: I'm trying to avoid unnecessary 
repetition. 

(inuse) 

ME. EDGES TZIT7: I would like to inquire, since I don't 


| 
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1 
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4 

5 

6 




7 

8 
9 


I 

I 

it 


10 



i 


12 


13 


14 ! 

15 i 

16 ' 


17 


18 

19 

i 

j 

20 
21 


i 



cee any allegation in the Complaint or the Bill of Partic¬ 
ulars, Hr* Sr'miner, whether General Counsel contends there 
vas anything unlawful about the September 5 conversation 
which Mr. Valerio ^unt testified about with Hr. Isndore 

Tnbachneck. 


HR. EEEEID/JI: Well, it's not alleged as 8(1), if 
that's what he means, but I certainly think it’s relevant. 

JUDGE COUSTAtfTHJE: I'm not going to find 8(1), only 
on the question of anti-union animus, and I will allow it 
for that reason only. 

HR. 30QKCTEUI: Fine. 

JUDGE COHSTAI'TIIfE: All right. And to make this short, 


i 


I'm going to ask him: Do you have anything to add, or 
didn't you hear anything that Hr. Dillenbeck said about this 
eptember Cth.meeting? leu were here yesterday? 

THE V.TTI7EC3: Yos. 

JUDGE C0KGTAIITIE2: Did you hear what he said? 

THE VITT7E83: Yes, I heard what he said. 

JUDGE CONSTAUTHTE: Do you have anything additional to 
say, or is that about right — I'n not saying — 

THE VITKLJ3: That's about right, that's about right. 

JUDGE COnGTAITTIHE: All right. Go on from there. 

Q (By fir,. Sheridan) All right. Kou, did you picket 
during the strike? 


A Yes, I did. 


□ 
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12 

13 

14 

15 

16 


17 ! 

18 ■ 


19 j 

: 

20 ! 

» 

21 i 

: 

22 • 

j 

n o j 


Q And what tine did you picket? What was your shift? 

A Noon to 4:00, 

Q Okay. Did you ever picket at any other tine during 
the strike, other than that tino? 

A Yea, 

Q What other t. ties did you picket? 

m 

A Whenever anyone was going to be short on a ehift, I 

would picket. I filled in for anyone Who couldn’t possibly 
nake it. 

Q And how Jinny days did you picket during the strike? 

A Seven. 

Q During tho whole strike — were there any days that 
jrou did not picket while the strike was going on? 

A Not to riy knowledge. 

Q Okcy. Now during the strike and while you vere picket¬ 
ing, did there ever coae a tine when Isodore Tabachneck came J 
out to the picket line? 

* 

A Every day. 

Q Once c day? ! 

A At least four or five tinea a day. 

Q And did he soy anything when ho carao out? 

A Yes, every tine. 

Q Y/hnt did he say? 


-5 ii 


JUDGE COhoTAhfIDS: Again I’m going to ank him; 
hc^r v.’hat DMlenbeck said nbcut bln? 


Did you 


II 
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22 
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THE Y.TTITESS: Ye3. 

JUDGE COKSTAUTINE: Do you have anything to add to 
that or detract from it? I’m not crying you have to believe 
what Eillenbcck caid. 

THE UITHEES: 1<o, it was, in essence, the cane. 

I 

JUDGE CCCTSTAITTI1.E: Was it about the sane? 

THE WI TE33: Ho caid ve had ruined him, the business 
was done, he was going to padlock the place —- 

JUDGE CCSSTAITTIIIE: Ho. I'm asking you: Is your 

I 

testimony — 

THE YUETHESS: It's the care as his. 

JUDGE COIETiDTTTE: All right. 

i 

q (By Hr. Sheridan) Mow I'll direct your attention to 

■ 

on or about Friday, September 23th, the last dry of the 
strike. Did Hr. Isadore Tabschncck — do ycu recall a con¬ 
versation between you and he that particular day? 

A Yes. 

Q All right. Would you explain bow this conversation 
came about? 

i 

MU. B00K8TZIN: Excuse me, what te was this — I'm 

I 

• I 

corry, I didn't get that? 

i 

HE. SHEUDAI?: September 28th. 

0 (By Hr. Sheridan) V. ; ould you dencribe the converection, 

how it cane about, vho vas there — 

A I vr.n picketing in the morning for someone who couldn't 


' 


i 

i 
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1 

2 
3 
•1 
5 I 


ii 


! 

- H 


b I! 


ll 


8 
0 
10 
11 
12 I 


i; 


14 

15 

16 

17 

18 
19 


21 

22 


23 i. 


Lb t 


chow up. I think Gler ' w.n was there, John Quigley, 

' 

Ira Gtockwell, and I think Dan Peasley was there, and Izzy 
came out and started choucir.^ that I had been robbing him 
blind, he never knew he had a partner, that he didn't pay 

Glenn enough, if he paid Glee/. — 

Q l/ho's Glenn? 

A Glenn Passino — if he paid him t\fice what he paid bin, 
it warn't enough, he v;ould take hin back any tine, but he 
said if he paid me three cents that veau too much, and he 
repeated over and over again, he caid, "I had a partner, I j 
never realized it," and then some cf the office clericals 
cane out and he kept repeating the name things over again, 
only this tine he eliminated mentioning my name, and he 
says, "You know who I'n talking about," he says, "I'm not 
mentioning any names, r but, he says, "Somebody was robbing 

me blind, cleaning me out." At that tine Luke Brunellc 

/• 

came out with Helen Schenck and one of the girls from the 
office and some other woman, I don't know who that was, and | 
I told him, I ceya out of all the people he had on his 
damage desk, I was the only one who never used it for n 
shopping center, and I said, thanks for the appreciation, 
and ho Just puffed on his cigar and v/alked away. 

JUDGE COUSIAM'IIIE: In thin alleged in the 8(a)(1) — 

8P an 8(e)(1)? 

* 

KS. LinniDAII: Well, I'n not done yet, your Honor — 

i 

- 

_____- 
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i 


yes — I'm not finished yet# 

Q (3y iir# Sheridan) Is there anything else that you 
recall, Mr. Valerio? 

MR. B00MST3IN: Wait a minute# If I may say so, I 
don't think that's a completely candid response to Mr. 
Era-miner's question. If I read this Complaint correctly, 
that Paragraph (f) refers to some occasion involving Isndcrc' 
Tabachncck, including Eeptenber 28, with threats and 
reprisals, and Paragraph 6 (g), through that date, involves 
threats of closure, tut there is nothing that I see in here 

: 

i 

that involves the conversation vrhich lir. Sheridan has just 

i 

elicited# I think in those circumstances, in order to know 
v/hethe-r I have an objection to address to you about it, I'm 
entitled to know the purpose of this line of testimony. 

i 

JUDGE CCITGTAITTIirE: Is this part of the Complaint? 

HR. nCRIDAN- Yes, your Honor. I'm not finished 

| 

questioning him on this particular conversation yet. 

MR. EC0K3THTN: V/ell, certainly — 

JUICE CCCTSTflUTinS: I understand but you're not — the 
only part of the conversation I'm interested in is that which 
you think constitutes a reprisal. Eo far there's no reprisal 
in there. i 

MR. EZEEIUEH: Yes, but I'm not done yet, your Honor. 
JUDGE CCITEZEJZIUE: All right. 
q (Hy Kr# Sheridan) How, Mr. Valerio, do you recall 


I 
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anything cine fir. Tabachneck said? 

A Yes. 

Q What was that? 

A Eo told me, he snyo, "You eight as well leave," because 

I 

he said, "You'll never get back in this place," he says, 

I 

"over ry dead body." j 

IS. r:miE/d.> Ve do allege that n3 8(a)(1), your Honor. 

j 

Q (By Ilr. Sheri*. .a) Did you attend a meeting at the 
Union Hall on September the 29th? 

A Ye3, I did. 

I 

Q Here you hero when Ilr. Dillenbeck testified about that 
ceeting? 

A Yes, I was. 

Q Do you recall anything differently than he did? 


A Veil, when he erne back — 

! 

JUDGE COESTAUTIHS: ITo, answer the question. 

THE UITIIESS: Yes, I do. 

JUDGE C0ITSTANTITI2: In addition to what he said? 

THE UIT1TEC3: Yes. He said that it would take seven to 

| 

ten days to get the operation going. 

i 

IU2. BOOKSTLIN: I don’t think anything that was raid at 


this Union meeting 1g binding on the Respondent, said I 
object to it ns hearsay. 


JL j 


4*-*% r 


! 

All right. I'll oust in the objec¬ 


tion. A?.;; action they ■ in the nature of a strike I've 






\ 
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1 

ruled nny go in* 

2 

IHi. 1JOQNSTEIIT: I have no objection to that* 

' 

3 

1 

JUDGE C0NSTAT7TINE: But the discussions leading to 

4 

the strike is not admissible. 1*11 sustain the objection. 

5 

I think I did the same thing on Dillcnbeck. 

6 

j Just to shorten the hearing, was a strike voto taken? 

7 

You don't have to agree with no that it was — I'm asking if 

j 

8 

THE birriSSS: Yes. 

9 

JUDGE CORSTASTEIE: It was. And do you know — 

10 

THE WITNESS: This meeting was to call off the strike. ' 

n 

1 

HR. BOCEGTEUI: Copt ember 29 woo the date that Ilr. i 

12 

Ehcridnn inquired about. 

13 

JUDGE CONSTANTINE: A vote v;ao tfiken to call off the 

14 

strike? 

15 

THE VITUSES: Yes. 

16 

■JUDGE CONSTANTINE: How did she vote cone out? 

17 

THE WITNESS: They voted to call off the strike. 

18 

i 

19 

JUDGE CONSTANTINE: All right, that's it. I’n going i 

to nllovr that nuc-h. 


Q (Uy Hr• Sheridan) Now did tliore com© a tine after the 

21 

voto when ilr. Dillenbock spoke for the employees? Don't 

22 ! 

testify what he c:»id. 

|; 

i. 

A Yes. 

i! 

f 

Q As a result of that conversation, what, if anything. 

nr 

j 



did you do on Ilonday, October the lot? 







f ; 

m 


In 



1 

*■ 


t 

• 

! 


I 
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• 

1 

i 

i 

i 

A 

Wo all reported to work. 


2 

i 

Q 

Vhnt tine? 



n 

u 

M 

A 

7:00 o'clock in the norning, the regular tine. 



4 


Q 

And vha.t happened when you pot there? 



5 


A 

Iszy Ttibr.chneck told us that ve would hove to go into 



H 

i 

• 

the office four ot a time to see Avrm Tabnchneck, JV.r-.onnel: 




i 

Kanager. 



P 

! 

§ 

Q 

And did you go in? 



g 

! 

A 

Yes. 



10 

' 

! 

Q 

And whnt happened when you v;cnt in? 



11 


A 

When v;e went in, Avarua said that business was off right 

A 

12 

l| 

i' 

j 

now. 

it would taka coven to ten days to get things ntraight- 



13 

j 

j 

cred 

out, and we would be hearing from hin. lie took our 



14 

i 

t 

nsne 

and addree 3 on a piece of paper, and ho node out the 



15 

j 

layoff slips for us. 


4 

16 

: 

Q 

Have you ever been recalled since? 



17 


A 

Ho. 



18 



KB. SHEEUDAH; 2 . 0 thing iurther, your Honor. 



_13 



JG13G2 COITf^UfTIITB: All right. 



20 

i 


llRm BOOHfTZIII: Pursuant to Lection. 102.11o(b) of the 



21 

1 

•I 

Buie 

s end lit pul r tiers, 1 would like to novo, Kr. -riel 

» 


OO 

|! 

~W«N — 

i_ncr. fer the production of my and all etatenenta which 

1 

to** 

If 

' 

111'. 

Valerio has furnished to kr. fhcridan or his office. 

j 

• 

f 

4* < 



J01)GH COnSTAHTlirS- Let * r- find out if he baa any. 


r**- 

| 

i. 

ii 

» 


ITT?- rTTTPTi ATT r Tqs, *our Honor. Lot the record chow 

1 








1 

2 

3 


6 ii 

( 

i 

8 ! 

I 

g i 

io ! 

■ 

: 

12 i 

! 

13 ! 

i 

1*1 

; 

15 ; 

j 

16 | 

17 ! 

I 

18 

19 

20 

21 i ; 

II 

t 

|| 

22 |i 



a 

1 $4 

that I on turnirc over to Ilr. Bookrtoin a statement fron 
Mr. Valerio — 

JTTTjIu COBBPABBUTB: Let no see how long it is and 1*11 
decide how lone the recess should ho. 

IT.. SIIITHU:!: About five paces. 

JU2GS CC'IIolVJ.TIirE: All rirht, a ten-minute recess. 

MR. 300IXTIII7: And thin is the only statement fron 

bin? 

IT. GHZRIDAII: Yes. 

(A ten-uinute recess was taken.) 

JH35G3 CGITTJJTrS: On the record. 

Please proceed, tlr*. 3 alcstein. 

CROSS KCillUATIOII 

Q (By Mr. Bookctein) Mr. Valerio, fron the tine that 
you were involved, for the most part, with working at the 
dane.ro dock, you were pratty closely involved nr.onc iaanr.ee- 
nent people, with load ore fabachneck, weren't you? 

A Yes. 

Q And in that work-c-dny relationship you cane to know 
him, did you nob? 

A Yes, I did. 

Q In addition to working at the Trading Port, did you 
also, while £pu were working there, occupy yourself nn n 
part-timo professional musician? 


t 


A 


Yes. 









1 
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! 


q And did 17.27 on occasion catch your net? | 

A ITot to ny In owlcdce. 

Q Okay. now, would it be fair to say, when, on 
September 20th, you hod this conversation that you rel ted, 
on the picket line in which Iz7y said ho never knew he had ! 
a partner and so forth, that that was n dieturbine event 

to you? 

A Decidedly. 

Q All ri^ht. Prior to the occasion when that event that 
you testified about occurred, would it be fair to cay that 
you knew Isry to be a kibitzer? 

A Yea. 

q He was — he passed the time of day frequently, did ho 


not? 


Yos. 


Q And cn^ar-cd in jokes? 

A Yen. 

Q And could teaco at tines, too? 

A Yes, he could have. 

Q Nov; you nentioned, too, tho nunber of tines a day that j 
he crossed the picket line when it was there, did you not? 

- 

A Yes. 

Q You' x e faniliar, of courao, with the Geography at North 

ManniHG Blvd. and Prospect, are you not? 

ESI 

A Ter, I an. 


I 
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I 

I 


Q And it's ot that corner vhere the nain entrance to the 
warehouse is, is it not? 

A Yes* 

Q So that in order to gain access to the warehouse or 
to leave it t lory would normally follow tho route that 
would take him across the picket line, would ho not? 

A Yes. 

Q And you were fariliar, I suppose, with what van pretty 

i 

much his daily routine in coning and going there, were you ! 
not? 

I 

A Yes, 1 van. 

JUDGE CDUCSAITTIItE: Veil, I vant to err e a lot of 

cross cranination hy telling you that I'n not concerned 

; 

and I'n not worried, and you shouldn't worry, about tho 
fact that he crossed the picket line, or that bo went, and 
if they're going to rake anything of it, I will rule right 
now that it means nothing. 

Ihc question is, what did he cay? 

illi. BCXAIGIEIIJ: I'n satisfied with your statement on j 

that. 

! 

_ i 

JUDGE CGUSYAUZUiE: You ray go into tho conversation 
hut the number of tires is sorcthirg you don't have to worry 
about. Ee cm CTora as rflun »»s he'worts. 7 i/ill draw no 



<i 
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• 

Q (By Hr. Bookstein) Turning, then, to the conversa¬ 


0 

1 

tion you related with ioadore Tabachneck following the 

o 

? 

1 

3 >j 

l| 

Eentenber 5 pectins nt which Can Tabachneck spoke. In that 

1 


4 ! 
1 
! 

• | 

conversation, did lead ore Tabschnecl: say to you in words or 


5 ij 

Fubstmeo that what ho vented Tor everyone there woo an 


6 ! 

election? 


7 i 

A I don’t recall IT he said election. He cold ho vms 

i 

8 

. 

fighting for our rights and hie, as well. 


9 

Q Bo you recall bin Eintioning that he wanted an elec- 

1 

1 

10 

tion? 

1 

. 

11 

A At this tine, I don’t. j 

1 ' 

12 

• 

q itr. Valerio, I hand you what purports to be on sffi- 

1 t 

13 

1 1 

davit. I call your attention to the last page and ask you 

i 

14 

iT that’s your signature? 

1! 

15 

■. 

(Document shown to witness.) 

« 

i 

1 

16 

1 , , 

• 

• 


2uE UXEIE33: Yc*3, '*• is. 

| • 

17 

q (By rx . Bookstcin) Would you please read Paragraph 


13 

Ho. 5 to yourself, Kr. Valerio, not out loud? 

i 

— 10 

1 

A (\ /it: iC - s c or.Tpli c n . ) 

I 

1 

20 

0 Tr.sk you new if that refreshes your recollection abou 

4- 

V* 

• 

21 

! | 

vb ether in th^t conversation I^r» In^rtore ZV*br*chncck dirt 

no 

sry that what he wanted vrs en election? 

23 

• 

;! A Yes. 


q Bid he say that? 

Ii 

Or 

1 

A He Enid that. 

u 

J 






1 


\ 
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Q And did he express to you in words or substance, hio 
belief that an election rather than a strike was the pref¬ 
erable vny to resolve the question of union representation? 

A He said that he wanted an election. All he said about 
the strike v;as that if we did it, it would end all our 
friendship. 

Q And did ho say in that conversation that it would also I 

i 

i 

result — did ho say in words or substance in that conver¬ 
sation, it would also result in a loss of cur. tor cm which 
would be dona gin s to both the Trading Port and the enploy- 

i 

ee3? 

A * I don’t recall at this tine if he sold it then. He 

/ i 

said it quite a few tines before and after, but I don't * 
'recall rirht now if ho said it then. 

Q All rirht. I7ow, returning to the picket line converra- 

tion of Heptenber 28, which you described in your direct 

exmninotion. You tell r.e at none point that Luke and Helen 

f 

and another person cone out mid was present, correct? 

1 

A Yen. 

1 

Q And after Xsodoro Tabnchneck nade the remrka you dos— 
cribed about your conduct as dma.-.ge nan, was it then, on the 
heels of that, that ho raid, in word3 or substance, you 
night an well leave because you'd never got back, or you’d 
get back over his dead body? 

A 1 don't rcrac'ber rt irtat tine he r?id it — whether the*’ 
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l 

9 


•1 h 


7 I 

!i 

8 !! 
„ i 


10 

11 


12 ; 


ii 


13 

14 

15 

16 
17 

IS " 

19 |i 

20 | 
II 

2i ii 


L/ 1 


:i 

Ii 


were there or not. I only recall that ho said it* 

I 

Q My question to you, tliougb, is whether it was said in 
the nano conversation that day, in which ho had iuct 
commented Diversely about your conduct on damage nan? 

A Yes* 

Q Go that the re^arl: about your not coning back followed, 
no it were, on the heels of that criticism, did it not? 

I 

A Yes. 

Q And you do not recall whether — at the time he said 

j 

that you wouldn't cone in unless it was over his dead body, 
you i not recall whether Luke or Helen or the other person 
was present; is that right? 

! 

A In all honesty, I don't* 

* Ie 

Q Okoy. 

i 

qI'IR. BCrXTkHIN: That's all. 

I 

MR. SHERIDAN; I have some. 

JUDGE CONSTANTINE: Go ahead. 

MR. SHERIDAN: Oh, v/er© you going to ask a question — 

I'n sorry. i 

' I 

JUDGE CONSTANTINE: No. I thought you didn't have any 
core and I wan about to excuse the vdtness, but if you have 
redirect, go ahead. 

MS. SHERIDAN: Yeah. 

JUDGE CG! ETA STINE: Just r member rh"t I said yesterday 
about rciirmt. Uhetbm tVre'n cbicetion or not, I would 





seo to it, becauBe of the length of the hearing, that the 
redirect is proper redirect and it's not a repetition in 
going over the same ground as your direct. Go ahead. 

REDIRECT EXAIIINATION 

! 

Q (By Mr. Sheridan) Iir. Valerio, when, on September 22th, 
Isadora Tabac meek said i 'j you that you would only cone back 
over his deed body, did he say to you that he van only 
kidding or kibitzing? 

A ITo, he didn’t, and he didn't appear to be either. 

' 

Q And you haven’t been called back? 

i 

A No, I haven't. 

H3. SilkklDA 21: nothing further, your Honor. 

JUDGE CONSTANTINE: All right, you nay step down, Mr. 
Valerio. 

i 

(The witness was excused.) 

HR. BOONSTUN: May the record show that I an now 
returning to Mr. Sheridan the affidavit he v/no kind enough 
to provide to us. Thank you. 

(Document returned to llr. Sheridan.) 

! 

ltS. EIIEEIDAIT: I call Donald Engel to the stand. 

I 

JUDGE COEEIATmiTE: Before you go on. I've got to 
ir.posc on your good nature. As I raid yesterday, I didn’t 
— we didn't have the word "kibitzer" when I took Imtin in 

I 

college. This is the second witness viIo'e used the phrase 

someone educe to 


"kibitzer" to describe thin gentles.au.. 


Vould 






ae mid toll mo what "kibitzer" means? 

LH. BOOZSTEIN: Well, at thin point, air? 

JLU.GE CONSTANTINE; I don’t care when you educate me. 
I.<?. HOOKGTEIN: All right, at none point I will. In 
fact, I uas prepared to this morning but I left the refer¬ 
ence I wonted to bring in at hone. 

JUDGE CONSTANTINE: All right. 

ED. ECCI23TEII!: There's a lexicon that explains it 
rather v:oll. 

JUDGE CONSTANTINE: Who's the next witness? 
i'Ji. CHLEIDAII: Donald liigel. 

JUDGE CONSTANTINE: Is that E-n-g-e-l or g-l-e? 

KR. SEEIUDAli: g-e-1. 

V,’hereupon, 

DONALD ENGEL 

was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, v/as examined 
and testified no follows; 

JUDoL CGLS?A2*TINE: Please give your name and address 
for the record. 

"DLi NITNiXS: Donald Engel. I live at Building 11, 
Apartment 10 , Leisurcville Apartments, Uatervliot, New Yorm. 

j 

Dll' .'OP EXAIIINATION 

I 

Q (By Mr. Sheridan) Mr. Engel, did you ever work for 
Trading Port, Inc.? 


A 
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A Tea, I did. 

Q When did you first work for then? 

A I started in, I believe, September of '65 or '65 in the 
stores. Ky full time goes from Jure, '63. 

Q You started in the warehouse in June of ’63? 

I 

A In the warehouse. 

q Okay. And whot were your duties in the warehouse — 

i 

what jobs did you do in the warehouse? 

A I was principally o forklift operator. I did every 

i 

i 

other job, other than o supervisor's, in the v;arehoune. 

Q How I'll direct your attention to on or about August 
29th. Did you attend a meeting at the Union Hall? 

A Yes, cir, I did. 

i 

Q Did you sign anything at that meeting? 

A Yen, I did. I signed a Union's place corde. 

q All right. Pollowing the meeting, nt work, did you 

j 

have any conversations with any employees about Union card:?? 
A I told then that *— 

KD. i:00H£T::iU: Veil, I think that question should bo 
answered "yes" or "no", l*r. Examiner. 

JUDGE COIIST/HITIKS: All right. 


THE V.1S5.TXS: Yes. 

(Dy I‘e?. Sheridan) And what did you tell them? 

HU. BOOKSTERIs I object to that. 

JUDGE CO’TCTA'mUE: I m) a tain that, but I will allow 


f 










W ! 


. 

1 


n cuestion to indicate what did be do. did ho solicit or 


• 

2 


not. 



n 


Did you do coy soliciting for the Union? 



4 


THE WITNESS: Ho. 



5 

! 

JUDGE COUETAUTIUE: All right. I will allow you to 

• • 


6 

j 

show Union activity hut not hie words. All right. 



7 

! 

Q (By Hr. Sheridan) Veil, were these conversations in 



8 

i. 

any way related to Union organization? 



9 

i 

A Yes. 



10 

■ 

i 

1 

KH. EHCIIDAII: I don’t know how to ask him other than , 


11 

1 

(, 

j: 

to nek him questions that do indicate — 



12 

! 

! 

i 

! 

JUDGE CCNGTAUTINB: All right. In other words, you 

• 

13 

!. 

talked about the Union to other employees? 


0 

14 

i 

i 

THE WITNESS: Yes, sir. 



15 


JUDGE CC"STA!7TIITr: All right. The conversation I 

i 


16 

1 

don't want. I just want to know whether you did. I’m ret 



17 

i 

saying you did. You’re under oath and you have to tell the 



18 

1 

truth.* 


19 


1 

THE WITNESS: Yes, sir. 


20 


Q (By Hr. Sheridan) Veil, could you just state basically 


1 

j, 

i 

| 

what the substance cf the conversations were? 


r.ii 

: 

111*. ECCNCTEIN: Veil, I object to that, that’s hearsay. 

i 


r n 


JUDGE CCnETAUTTTB: I'll sustain that objection. The 

• 

r., 

I 1 

i 

| 

fact thot lie talked to employees in favor of the Union is 

1 


O*' 

i 

1! 

admissible. You rr.y ask him hew many ho talked to if you 

i 

1 

i 




i 



i 


2 


I! 
!j 

n 11 


4 


10 | 

"I 

12 1 

l : 

13 

14 

15 

16 

17 

18 
10 
20 
21 
22 
23 
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want to ehow extensive Union activity, although I don't 
think that's necessary. 

Q ( r .7 TTr. Chcridar.) To your knowledge, who at the plant 
passed out Union cards? 

A Jia Uillenbcek, Farley Hiddick, Jir.my Houck. 

i 

Q Fid your conversation with the employees in any ’./ay 
relate to this? 

I 

A Yes. 

Q All right, I'll direct your attention to on or about 
September 5th, 1973* hid you attend a meeting at the 

i 

warehouse? , 

I 

A Yes, I did. i 

j 

Q Vno, if nnybody, spoke for the Company? 

A Ham Tnbechneck. 

I 

I 

Q And v.’hat did he say? 

A Jle said that he knew that there wa3 going to be a 
meeting at the Union Hall, that if we voted for a strike, 
it was going to hurt everybody involved, it's going to hurt 
him, it's going to hurt us, and it's going to hurt a lot of 

i 

people who wouldn't have a vote. He had a lot of office 
help out there and he gestured with his hands towards 
those — you know, the office clericals. 

Q How I'll direct your attention between September 4th 
and gaptember 7th of 1973- hid you have any conversations j 

j 

during that period of time with Villinn Brunellc? 


i 
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! 

t 

1 

1 

A Yes, I did. 

) 

• 

in?. BOOXSTSIN: I'n sorry, I missed the date. 

1 

i 

1 

3 ' 

[ 

JUDGE CONSTAKTIHE: September 4th to September 7th. 

i 

1 

A 

MB. BOCKSTEUI: Thank you. 

i 

j 

J 

Q (By Mr. Sheridan) And how many conversations did you 

j 1 

i 

• 

\ 

1 

6 I 

have with him? 

< 

7 1 A Approrir.st ely half n dozen conversations. 

• 

. 

i 

.i 

| 

Q All right. Ifov at that time what- Job did Mr. Brunelle 

1 

s ! 

have? 

1 

l 

10 

A He was a buyer in the warehouse. 

1 

1 

11 ! 

1 

Q And what were his duties? 

j 

1 

12 ! 

JUDGE COEGTAETIIIL: I thought you c^ntlcnen stipulated 


® 13 | 

he was a supervisor. 

1 

14 

MR. BOOESTEIil: That's from October 5, sir. 


15 j 

KB. EHEBIDAN : Since October — he had a different 

| 

16 j 

Job. 


17 < 

JUDGE COI7STAI!?T7E: Oh, nil richt. 


13 

Q (By Mr. f.heridan) Y/hat was his Job at this tiro? 

1 l 

If) 

| 

A lie way a buyer. 


O’, ' 

< 

I 

q Are you familiar with his duties? 

1 

i 

l 

! 

21 j 

A To some dc^reo. 

1 

22 

Q And how are you familiar with his duties? 

i 


23 

A Occasionally I used to do some Jobs for him, like 

i 

• 

checking unit prices on new items and old items th >t were 

; 

* 2f» | 

• 

changed. I used to ro throuch and do tho inventory for him 

t 

i 

i 

, 

1 

i 

J_ 
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occasionally. 


<} ii 


Q All right. And what were his duties? 

A IIi' : duties were to buy stock, check the inventories, 

I 

check prices on stock. 

0 And how is it that you c^ne to v:ork with bin? 

i 

A IT I didn’t hive enough on ny own Job to do, I occa¬ 
sionally would stop in raid ask hiru if ho had anythin'; /hat 

■ I 

he needed dene, or nonetir.es he would stop rso in the ware- ' 

t 

l| a j 

house and tell ne if I had co ra free time, ho had a Job for ! 
ne to do. 

i 

i 

I 

Q And when he would ask you to go in, would you go in? 

i 

.< Yes, sir. ^ 

Q And when you vent in, how would you know what you were 
supposed to do? 

A Luke wou d exp]air. everything to ne, exactly what had 
to be done, what particular Job it was. 

Q And what were these Job3 that you did? 

! 

A They were mostly checking on changes in package size on 
the iters that he bought. 

i 

Q Vero there any forms to bo filled out? 

A Lot per re’, no. He took core of that himself. 

Q Lid Hr. Brunelle c.eet with anybody in the course of his 


duties? 


JUDGE COUnTATITIftE: Veil, now you're leading. This is a 


crucial matter. 


i 






II 


KR. SCOiaSTEnr: Yea. I do object on that basis. 

JUDG3 COIIGTAKTIIIE: I want to know from this ov/n man's 
knowledge, not something that you put in his nine!. 

Q (By kn. Sheridan) Would you describe more extensively 

v'x'it ho did, if you know? 

A Okay. He would purchase, or order, stock fron the 
coleswen. 


8 

Q 

I 

How would he order it? 

9 

A 

T3io cnlonraen would cone in. 

10 

| 

Salesmen fron where? 

Q 

11 

A 

Frora the various cor panics. How 

12 

that 

j 

he ordered frora, I *n not cure of, 

13 I 

1 Q 

You jj.y they would cor.e in? 

14 

! 

A 

Right. They would cone in and he 

15 |, 

!! 

those 

i people. 


Q Do you know how ho would order it? 

JUDGE CONSTAIITIHE: Not guess work — do you know? 
Trlb UliZoSS: 1/ell, he would write up the order for 
whatever stock we need, end if it wne a largo order, ho 
would always clear it tlirough San Tabachneck. 

(.7 i - r « Sheridan) Do you know how large it had to be 
before ho had to clear it? 

A I7o, I don’t. 

Q And do you know who, if anybody, supervised hin when 
he van n buyer? 


!i 
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A finm Tnbachnock, if anybody. 

Q And that 'a the vico president of tho Conpnny? 

A II • is. 

Q ITou did Hr, Bruncllc- hnvo nn office? 

»« 

A I!o didn’t have an office nn such. He had a desk. 

Q And where was tho dork located? 

4- 

A r fhc desk ma located in a room with the other buyer's 
desk, with Mr. Solomon's desk, too; three decks in one rcon 
outride the computer roon. 

Q At that tine, what was Mr. Solomon*o job? 

A Mr. Solomon was warehouse superintendent. 

Q Vo you know whether or not that was the Job that Mr. 
Urunello ultimately obtained? 

IH;. SOCICSTiHN: I think v. r e stipulated to that thin 
morning. 

HR. STISS1DAIT: ' Okay. 

Q Cy Mr. Sheridan) I)o you know — let mo ask you this: 
When Mr. Bruncllc came to work, what type of clothes did he 
wear? 

A Suit cost and tie. 

Q And did the warehouse employees wear the came clothes? 
A Ho, they didn’t, most of then were in dungareeo. 

JUDOS CC .?3TAI<THJE: I know college guys who wear 
dungarees. 

m. 30CIL7i snr: I bet tho so Icemen wore suit costs and 







14 ? 


1 I ties, too. 


|j 

4 ! 


i 


5 

6 ! 

7 

8 
9 

10 
11 
12 
13 

W I 

15 | 

16 

17 

18 

19 |! 

J 

21 f 


22 j' 

I 

2-, 

25 i 


JUDGE CCDGTAIiTIirS: I'n cot going by what they vore. 

Q (By Hr. Sheridan) Do you know v/hether or not Hr. 
Brunello punched c tine clock? 

A I don't believe he did. 

JUDGE CGHGTAKTIDS: V7ell, do you know? 

THE 3: IIo told me on cover a 1 occasions, sir, 

that he didn't have to worry about the tine. He'd cone in 
later in the morning. 

JUDGE CCITHT/JiTinS: In other words, you don't know, 
you're just talcing bin word for it? 

THE UITKE3S: Bight, taking hie word for it. 

0 (By Hr. Sheridan) All right. Do you know whether o\' 
not Hr. Brunelle was on salary? 

A Again, I'd be taking hie word for it. 

Q Did ho ever tell you? 

A Yen, he did. 

Q Do you know, prior to being a buyer, whether Kr. 
Brunelle ever had rny other Job? 

A Yee. 

IIH. BOOIGGTEXU: I object to this ne neither material 
Ox relevant, the testimony being on — 

JUDGE CGUSTAKTIKE: The question in — 

III. BOCHGTKIU*. — that on — between September 4- and 

Vi V • • • 

v a a. m 


[j 







JUDGE COUSTAIITIUS: I'll sustain the objection. 


lift. fiirsainAIT: This obviously goe3 to Mr. Brunolle's 
position when he c°t this Job. 

JUDGE CONSTAftTITTE: I want to know whet hin Job was 
between the 4th and the 7t^» that’s vhat you’re asking Mr-. 

I don’t care v/hnt his prior Jobs were. He nay hove been 
president of the company for all I know end then got demo- 
ted. 

Q (By I!r. Sheridan) Vhen you worked with Iir. Brunelle, j 

| 

did anyone else give you any work assignments? 

j 

lift. EOQESTEIII: Well, I object to the question in that 

i 

| 

form, and X do think we’ro in an area where Counsel should 

i 

not lead the witness. 

JUDGE CQNS'TAIITIftE: I think it’s leading. I’ll sustain 


the objection. 

Q (By Hr. Sheridan) Vhen you worked with Hr. Brunelle, 
who, if anybody, told you what to do? 

MR. B0GIC5TEIN: I do think, in view of the objection 
having been sustained, lir. Sheridan should pass to another 
subject and then return to this. 

i 

JUDGE COUGl’AftXIirE: I can’t help that. I think it’s a! 

I 

good point but I still have to go by the rules of evidence. 
I’ll have to overrule your objection. 

Q (By Hr. Sheridan) Mho, if anybody, told you what to do 

| 

vrhen you wrr»> working with Hr. Brunelle? 
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A Just Mr. Brunelle when I was working with him. 

Q After you were working with Mr. Brunelle, after you 
did whatever work you did, what, if anything, happened to 


that work? 

A I would take it in to bin end he would chock it, and 

: 

then if I done nonething wrong, he would explain, you know, 
that I had done it backwards or something, ar.d then he would 
take it end make out the proper forms for it. 

Q Kow I'n going to go back to the original question I 

i 

asked you. You've already testified that between September 
4th and September 4th, on about six occasions you hnd con- 

i 

vernations with Hr. Brunelle. ’./here vero these conversa— 

i 

i 

tions? 

A These conversations wero all held within the warehouse. 

j 

Q Was anyone present during any of these conversations? 

A On two occasions, one time Glenn Pasoino was there, 

i 

another time Glenn Pnssino and Thomas Broderick were there. 

Q All right. How, were these convercntiona with Mr. 
Brunelle the same or different? 

A Basically, they were the same. They nil had to do with 
the Union. 


Q And what did he cay? 

Mk. BGOiwiiB:r: I object to the question on the grounds, 
Mr. Examiner, that no proper foundation has been laid here. 
There is n complete obr-rrec of proof sufficient to .justify 


I 









t 





V 


I 



1 

2 

3 

I 

4 !' 


8 

9 

10 

11 

u| 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 
23 


the inference that between Coptcmber 4 and Septenber 7 
Hr. Bran^ 11 e wao n supervisor. 

JUDG2 CCnCTAirmrai: All right, I'll sustain the objee- | 
tion. I don't think there's enough bore to show that he •■•as; 

. **r. 

a supervisor, but you may malro an offer of proof. In vie;: 
of the fact that the witness o said it was about the ssr.e 
each tine, one offer of proof is sufficient; you don't have 
to ask bin any more. 

KI?. firiUDAJI: Well, I'd iike to ask him a couple of 
other questions before — ' 

JUDGZ COITGrATi'IlS: Go ahead. 

| 

Q (-7 Hr. Gherid n) Mow during any of these converse- 

i 

tiouo that you had with Hr. Bruneile, did anyone walk by or 
cone within — near the conversation? 

-4 j 

HI?. BOCIXTEIxJ: I don't see the- relevancy or material¬ 
ity — 

JUDGH C0I.'32AIMXN£: I'll allow it subject to connec¬ 
tion* Bo f- r, I don't either, but I can't rule at the 
present tine. I'll entertain the notion to strike. 

Q (By Hr* Sheridan) Did anybody? 

A Yes, on one particular tine. It was a long conversation, 

about a half hour conversation. Hr. Solomon, tbo warehouse 
superintendent, came by twice. The fir t time he came by, 

I started to novo and go back to v:ork, and Luke said to re— 

MI?. BOCXSTjJi:: Now wnit a minute. I object to anything 

. 

I 
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2 I! 


3 !j 


6 !' 


7 il 

• i' 


8 11 

! 

9 « 

10 • 

I 

11 |i 

|i 

12 |j 

13 

14 ! 

!■ 

15 !' 
1G 
17 

I; 

13 | 

10 ii 

| 

20 : 


91 j| 

- 1 It 


23 


that was said by Mr. Brunelle to Mr. Engel on the grounds 
that it has not been established that Hr. Brunelle is n 
supervisor on tha date in question. 

JUDGE C0I7SIAUTIKE: I think they're trying to chow 
that thin other gentleman — what's his nano? 

Mii. EHERIDA1I: Mr. Solomon. 

JUDGE COMSTAimiTE: — Mr. Solomon was present, but I 

* 

don’t think that's enough to shew that he adopted their 
statements. 

HE. 30QKSTEIU: Dut the conversation the witness was 

r 

about to relate we a statement, if I heard bin correctly, 

i 

by Hr. Bruneile, not by Mr. Solomon. 

i 

JUDGE COifSfAhTII7E: I understand that. In the presence 
of CoIonon, I ctill don't think that's enough. 

ME. E0CEG7EX;,': I would object to that no neither 


material or relevant. 




JUDGE CCESTADTIHE: I sustain the objection. It isn’t 
a question of relevance. It's a question of adopting or 

<p 

ratifying a statement of someone who has cpokca.' I don’t 

I 

think that Solomon, by merely being there, ratifies what 

■ 

Brunello said. If that’s the case, then Brunelle might 
cay that Eolonon owes him Cl500 and by keeping quiet Solomon 
ends up owing him money. I don’t believe that. Cilcr.ce, 
under these circur.ntnnces, iu not ratification, I’n so 
ruling, but I'm going to let you mko r.n offer of proof. 



V 





f 


1 

MR. 8HHP.IDAH: Could I Just point one thing out before 

( 

• 

2 

* 

thin, your Honor? Yesterday, in connection with Mr. 

i 


3 

Brunolle, you ruled that the original Answer filed by 

4 

t 


4 

Respondent was a declaration against interest. In that 



5 

Answer they admitted that Mr. Brunelle, in both his capacity 



G 

as buyer and warehouse manager, ... U! .*11 : -- r.v t: vi 



/ 

i 

’•itV. . . r. t»p :• Act. 



8 i 

JUDGE CONSTANTINE: Maybe no but I’n going to exclude 

t 


9 

it today. You wake an offer of proof. 

t 

* 


10 J 

113. SHERIDAN: I Just want to point out that under the 



11 

Hew York Etato rules, this would constitute on informal 



12 

Judicial admission, the fact that the Answer had been filed 


• 

13 

at that tine. 



14 

JUDGE CGUETAITTIK 2 : I'll adhere to ny ruling in cun— 



15 

taining the objection. 

. 



16 

MR. EIET’.IDATT: Yen, I would like to make an offer of 



17 

_ 

proof. 



18 

JUDGE COir,ETANTIlfZ : Go ahead. And this is for all 



_19 

six conversations? 



•* • 

1 

1 

MR. SHE3IDA1I: Yes, right. 



f) l ' 

/ J ! 

JUDGE C01i'3TAKTHTE : Because he has testified they were 




about the same. 



22 | 

HR. STD. '.IDAH: Yen. I*d like to iralce an offer of 


• 

! 

r 

1 

proof that if lir. Engel v;ere permitted to testify, he would 



nt • 

f 

i] 

11 

ti 

testify that in these conversations I'm. Brunello on cne or 

I 







I 


two occasions said that Gam Tabachneck wanted to know why 
the ren wonted the Union, end that Engel replied that 
everyone had different reasons for wanting tho Union. ! 

Brunollo asked hin if this could be settled possibly by 
Coop any union in place of Local 2^4; Mr. Er.gel resiled it 

I 

couldn't; Hr. Erunclle said no one in the office knew 
exactly what was going to happen but there was a distinct 
possibility that they might sell or close if the Union did 
Cot in. I!r. Brunei!e said that possibly the employees could 
select three non to go in and talk with Cam Tabachneck end 

* I 

possibly they could cone to some agreenent, and that on two 
occasions, while Hr. En cl was talking with Ik*. Brunellc, 
warehouse manugcr Robert Solomon walked by. Hr. Engel 
started to leave, ut which tine Its. BruneiIt said that 
Solomon hnc\r whet he wrs doing cud won't say anything to him; 
that one such conversation lasted from 30 to 40 minutes, and 
it is unusual that an employee will bo permitted to talk for 

! 

that length of time without doing work at the plant. 

That's the end of my offer of proof. 

i 

JUDGE COnr.TAKTIUE: All right. Hay I nek o question, 

i 

subject to objection by anybody: This nan r-^id ho signed a 
card. Is it one of those which in in evidenco? j 

III?. CJIERIUA7T: Yes, your Honor. 

JITEGJS COIfSFA7I7H72: /II right. 

* i 

O ( r I ' V'.rids.n) All right. T'll direct your attention 


\ 

\ 


to on or about September 8, 1973 * Did you attend a meeting 


at the Union Hall that " ? 


A Yes, I did. 


Q Without going into pre-nt detail, what happened at the 


meeting? 


Everybody present voted for e strike. 


And then wan thero a strike? 


Yea, there was. 


Q And — 


JUUG2 C CITSS.il ."I'llHi: V.hy don * t ve get urs a Etipula.tion 


that there v:as a strike? Is there any question, because 


he's been acting the witnesses — I can't eto]-> him — 


HR. 300AS22HJ: If Hr. Sicridan wants it — to break 


to put together a proposed stipulation on those matters, 


I'n nuro wo’d find ourselves able to do away with this 


testimony. 


*JULCrj2 CCHSIAIil'IlHi’: That's another matter. I'm inter¬ 


ested now in trying to avoid any mere proof of a strike. 


It seems to r.o that it's pretty nearly established that 


there was a strike. Will you stipulate that there was a 


strike? 


112. BOOHSZCIU: I v.ill no stipulate. 


JIKS2 CDUdlAirn::!: All right. Co ahead. 


tm. SHU'JLSAH: And that it lasted from on or about — 


well, on September 9th at midnight until Sentecbcr 2Stb. 
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i 


JUDGE COUUT'JTTIirS: 'Jell* I don’t core if you stipu- 

l^te to that. !Io did ack this witness if there wno a 

o li 

strike, end the witness said "yes." I»n trying to avoid 
4 further questioning of that. 

iru. L0CK3TGi:. r : If it will satisfy Ilr. Ghcridan, I'» 
prepared to stipulate that from tho tine the business 


7 r 

it 

H 

opened at its normal ho' 

ir on — 



8 : 

JU dge c c ::g ? •utcihe : 

Ccptember 9. 


1 

1 

i 

9 

MJ. BOCTrCCTEUT: — 

Coptember 10, 

Monday* 

! 

September 10, 

10 

( 

: 

until it opened at its normal hour on 

Monday, 

October 1 

li i 

' 

there was a strike. 



! 

i 


' i 

4.K) jt 


JUDGE C0UCTAH7IUE: Is that agreeable to you, Mr. 
Sheridan? 

i >• EOjiUjvGXh: V,bother there v.'is some activity, you 
knou, earlier, at the opening of our business on Holiday, 
September 10, tliat Eight well bo. 

M?. clu-dL'DAl?: Veil, X — as far as the beginning date,! 

I would have no problem with that but _ 

JLowf_, CC.wO/JM’INE: Ceptombor — all right* lot's 
stipulate that much, that tho strilro started September 10th? | 
IIR. BIU20CDW: Yes. 

JujLGJ COULTAIMIIIE: All right, but you can't agree ns 
to when it terminated? 

Lii. CHEHIDAIT; Ho, your Honor. 

J:TDGi, CO. . imiT.> All right, then* that much is n 
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i !l 

8 
9 


20 

21 


stipulation. You don’t have to put in any more — 

UK. BOOKSTSHT: Can we e° off the record for a moment? 

JUDGE CCNSIAMTIITE: All rir-ht, of ; the record. 
(Discussion off the record.) 

JUDGE CCL'JGTAITl’ETE: Cn the record. 

I third; there’s a stipulation you vonl to read into 
the record, llr. Sheridan. 

in. CHEGID/JT: Yon. (The stipulation is that, in addi¬ 
tion to what we’ve already stipulated to, that the strike 


H) ! : 

ended on 

Saturday, Sept 

enter 

29 th. 

11 

i 

K3. 

BOQSSTSIH: It 

is so 

► stipulated 

12 

i 

JUIiG 


And 

it started 

13 

1 

HR. 

enhiahAN: Yes 

• 


14 


JUDG 

;e co:t3t;j;iei2: 

All 

ri^ht, that 

15 

G 

(37 

Hr. Sheridan) 

Now, 

Iir. Ensel, 

16 

t 



ike? 



any 

time 

chirk.3 tho str 


17 

A 

Yes, 

i sir. 



18 

: 

i 






G 

And 

how nany days 

did you picket? 

19 

1 






A Every day cf the strike. 

Q And vhnt hours did you picket? 

A 0:00 n.n. to 32:00 noon. 

Q I row et arjy tins while you vrere out there picketing, did 

i 

you see Mr. Isndorc Tchnchncck ot the picket line? 

A Yes, I did. 

0 IIov; often ? 
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1 

2 i| 

a 


^ . 


6 ;• 
i. 


10 

n 11 

12 

U I! 




14 

15 

16 

17 

18 
10 
20 


>i !. 


Or. I 

i 


A About every day. 

Q Once a day? 

A Usually once, conetires twice a day. 

Q All riyht. Did ho cay anything to you? 

A On ono particular instance ho told, mo that alter nil 
this was ever we could go visit hia at his condcidniun down j 
in Florida. IIo nndc the statement that we'd never yet back 
in, he couldn't deal with us v'hile we vrere still out in the | 
street. 

I 

Q Ho cold ho wouldn't deal with you while you wore still 
out in the street? 

A Piyht. 

Q Dow did you attend a nootir.y on September 29th, 1975 
at the Union Hall? 

I 

A Yes, I did. i 

Q Did there ca.ic a tine during that neeting when .anybody 


left to £0 soaeplace? 

A I believe after tho neetin^ the Union representatives 
went down to tall-; to the representatives fro.: the "V'viny 

i 

Port — who was present at tho meeting, I really don't know.' 
0 All riyht. And did there ccr.e a time when anyone 
returned who had left? 

A The Union representatives did cone back, yea, sir. 

Q And did they apeak to the employees? 


A 


» 


t 


I 

; 


( 


Yes — 


I 




/ 
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M2?. B00KGTEIIT: Veil, I object to anything they ooid. 

Q (By Ilr. Sheridan) Not what they Bald. 

i 

JUDGK CONoTAHTME: Ab a result of what they said, vhnt 
happened — io that what you want to know? 

III?. SIBBlIDtAN: Yen, your Honor. 

t 

Q (By Ur. Cher id an) As a result of what they an id, vhut, 
if nnythiny, did you do on Monday, October 1? 

A On Monday, October 1st, wo reported for work at the 
normal tino, 7:00 o'clock in tho morning. 

| 

JTJBGS COI7GTAI7THTE: Let no ask this, please: Can it be 
stipulated that they all reported for work — there'c sore 
evidence — I'm not crying I'm crediting it, but if it 
isn't serious, why don't you stipulate to it? 

III?. EOOiwTEXI?: There is an admission in the Ancwer — 

f 

JUDGE COIJ3TAI7TH7 h £oe, I don't have the Pleading — 
MI?. E00KS7EUI: Yeah. 

JUDGE CGNSTA2JTIUE: — before me. 

ME. E00ZSTEII7: There’s an admission in tho Answer — 
JUDGE COIISTAIIBIirE: That they reported for work? 

MR. BOOICGTEIII: with a couple of exceptions to 

the Complaint's allegation, they all reported in on October 


let. 


JUDGE CGirSTAITTIITE: All right. 

IIE. ECOirSTEIN: And there were — 

JUDGij CCHETAimirE: Well, will you tell roe \:hat thoro 



161 




3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

i 

16 

17 

18 

19 

20 | 

21 


23 


i 


two exceptions are so 3 >u will only have to put in evidence 
on that, if he wants to, I'n not saying that's so, Kaybe 
you'll agree, that all but two reported. He's etiolating 
that all but two reported — 

KR, BOG..STUN: X didn't cay two —— there were a few, 
JUL'GE CClTSTAirTHTB: Gb, nil but a few, 

IS. E0CZ2TEXTT: There were a few. I don’t recall how 
nany but there were subsequent offers to return. I could 

enhe tho ccrgoricon and perhaps isolate those who _ 

JUDG_, C0..3TAL TLrlJS: All right, let's go off the record 
while you do that. That will save a lot of trouble. 

IIR. GhJ_^DAI7: In a courle of minutes I’ll be elmont 
done with bin. 

JuTCB COITTTi'jrTim: I know, but you're Going to put on 
other witnesses, t'r-o they were also — 

KH. TUTniBAlT: Yes. I mean — I van yust suggesting 
that possibly vc could finish with this witness and then do 
it. 

JUDGE CCITST/JITUTM: And then stipulate? 

K3. BHUrTTAI-r: Yes. 

i 

JUDGE C0E33AI<Tir?£: All right. You v/cre one of those 


who reported on October 1st? 

TUT 1JIEETS: Yes, I v:c 3 . 
JUDGE CGIIsiAlITEJS: All right. 


Q Kr» -herdden) And vrhat happened when you reported? 






f 


A We v/ere told to wait out aide. 


Q Told by whom? 


A Avrua Tabachneck and lazy Tabachneck. They told us to 
corae in, in groups of four to five. l’e v/ent inside and — 

0 Do you recall who wag with you? 

A Hot exactly, no, I don't. 

Q All right. What happened when you v/ent in there? 

A We vent in. Avrun Tab chneck tool: our naaieo, ov*r 
addresses, our phone numbers, and he nado a layoff clip for 




HR. cnSRIDAN: Nothing further, your Honor. 

4 

MR. BOOEOTATN: Hr. Examiner, do you wish ua to oddrosn 
ourselves to the question of who cane in October let, or do 
you wish me to conduct ny crocs examination? 

JUDC3 CONSTANTINE: I leave that to you. Do you want a 
short recess to coo if you can stipulate as to who cnce back 

i 

on October let? He's willing to stipulate that nearly every¬ 
body carao beck. If you agree with that, that's one thing, 
and if you don't, you can agree with that subject to the 
right to introduce evidence as to others whom he doesn't 

| 

agree wturned. Do you want to take a receso for that 

| 

purpose? 

I 

in. CHTIilDAi;: Well, I just thought that possibly ve | 
could finish with Hr. Engel. Ho hns to return — 

y-\ WnwntU: All right, fine, I'll bo happy to 







• '•«. 


1G3 


accomodate bin* *• - 

JUDGE COIJETAmnE: All richt, £0 ahead. 

CROSS-EXAlHIIA’TICfii 

Q (3y Hr. Bookstcin) Ilr. Enccl, did you give a stnt encnl 
to a representative of the Board? 

A Tec, I did, sir, 

q One or more than one statement? 

A One Etatenent. 

MS. ECCHGTHHI: I v?ould rove tbnt that statement be 
produced for ry uee at thio tire. 

MR. EBirJB/ill: Yes, your Honor. Let the record cbov; 
that I fin turain- over to lie. Eookstein o statement from 
j-ir. Enrel — the o rdj one ve have — of about 10*/ p^es, 
hsndv/rittcn. 

JUDGE CCIISTAimUE: All ri^ht, but that’s handwritten? 
MR. EHEniDAK:' Ye3, it will take a little loncer. 
JUDGE COHSTAETIUE: Ko, a ten-ninute recess. 

(A ten-minute reces3 was taken.) 

JUDGE C0NDTAJTTH7E: On the record. 

Go ahe~d with your cross-examination, please. 

HR. BOCHSTEIIT: Yes, sir. 

Q (By Ik*. Eookstein) Isn't it e fact, Ik*. Encel, that 
v;hen Gan Tcb'.chncek addressed the ct*oup of employees on 
Eej)te:iibcr 5 he had none papers in bin hand? 

A I don't remember. 
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Q Do you rcncnbe*' that ono of the peroons present, v/hen 
that speech was made, was Walter Snyder? 

A Yes, I do, 

Q And isn't ho, in fact, the individual who you have 
described to the Board as "the euy on the computer?" 

A Correct, 

Q And also isn't it a fact that n. eirl named Debbie was 
there? 

A Yes, 

Q And you knew her to be a key punch operator? 

A She worked on the computer. Exactly v/hat her Job \ - , 

I'a not that familiar, 

Q Okay, That event, when Can Tabochneck addressed the 
employees, lasted what, about fifteen minutes? 

A Approximately, yes, 

Q JTov.» is it fair to any that nlr.o 3 t n. hundred percent of 
your tine when you worked was spent on the forklift? 

A Yen. 

Q Ard that a very minor percentage of your time was spent 
working in connection with IIr. 3rur,elle? 

A Correct • 

Q And that, in fact, Mr. Bruneilo he.d no employees und.cr 
him? 

A Correct. 

I 

Q And that if Kr. Brunolle wanted y. *. to work with him, 


I 
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and your other duties precluded it, Mr, Solomon would over¬ 
rule that? 

A That’s right. 

Q Bo you recall whether, when Mr* Tabschneck — Isadora 
Tubachneck — extended his invitation to visit bin in his 
condominium, ho also mentioned that ho personally was on the 

i 

verge of retirement? 

A I7o, he didn’t, 

Q Bid there come a time, Mr; Engel, in your operation cf 
a forklift, v:ben you operated it in some unusual attire? 
nn. EHERIBidl: Objection, your Honor, I don’t think 

I 

that has anything to do with the case at all. 

JUBCE CCITCIAI-TI’TI:: In order to pass on the objection, 

! 

I'll have to ask, whet’s this offered for? I don’t quite 
see it3 relevance. 

MR. E0CZSTHU7: It will hear later on the basis for 
Respondent's not having, to this point at least, re-employed 

; 

Mr. Engel. \ 

JUBGE CCRET/jmUE: I think that's part of your affirm¬ 
ative proof. You're going beyond the direct. I’ll sustain 
the objection, without prejudice to your bringing it out os < 
part of your case. 

MR. B0CE3TEHT: All right. 

Q (i^y Hr. Bookstein) Bid there cone a time, Hr. Engel, 
during the courso of this ctrike when you made the state- 





o 


ment that you wouldn't con© back to the Trading Port with 
or without a union? 

A No. 

JUDGE CuITSTAIUXTE: You know that' g a close question 
thero, even though no one objects, no to whether it's part 
of this care or pert of subsequent proceedings, assuming I 
find a violation and whether ho should be reinstated. 

KB. BCCnSTEOI: I agree it's — * 

JUDGE CONSTANTINE: I haven't done anything. I say 
that's a close question. 

MR. BOCHGTEIN: Ar.d Z value your discretion. 

JUDGE CGNSTAirPIirE: It's in because there's no objec¬ 
tion. I would have been, really, on the spot if concono 
had en objection. I don't know how I v;ould have disposed 


15 

of it. Go ahead. 

! 

i 

16 

i 

MR. ECOXSTEIN: I 

have no further ouestions of Mr. 

■* j 

17 

Engel. 


18 ! 

j 

JUDGE CONSTANTINS: 

Is there any redirect? 

i : 

MR. fiJIERIDAIT: No, 

1 

your Honor. 

20 ! 
ji 

JUDGE CONSTANTINE: 

All right. Ycu nay step do 1 .™, Nr. 

01 1 

i ! 

Uitness. 

i 

1 

C4 

1 

THE WITNESS: Thank you. 

23 ! 

i 

H 


i 

i 

(The v/itnec3 v;;>3 excused.) 

1 

1 * 

JUDGE CONSTANTINE: 

Is thin a good tine to ack you 


gentlemen to decide whether you want a short rccco3 on the 





I 



1 r>7 
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i 
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6 II 
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8 
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io |; 
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13 

14 

15 
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17 

18 
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* f 
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stipulation as to how many offered to return to work on 
October let? I don’t think you're far apart on the stipula¬ 
tion. 

JIK. BOOIIGTKE7: Dh-jt v;ould be fine, and I would like 
ho record to chow at this tine that I'za returning Mr. 

Engel's affidavit to Hr. Sheridan. 

JUDGE CGrTSTiimUE: All right, tho record cry show that. 

i 

(Document returned to llr. Chcridm.) 

JUDGE COnSSAimUE: X don't like to waste too nuch 
tine on it. If you can't stipulate, you can't, but perhaps 

| 

you can at least partially stinulote that nearly all cane 

I 

on October 1st and then let the General Counsel put in 
evidence an to the ones you can't agree on. I'n only going 
to declare o very short recess. 

MR. ECOICGTEC’: It shouldn't take very long. 

JUDGE cc: lESArmUs A five-rinute re coon at the root. 

I 

(A five-minute recess who taken.) 

JUDGE CQUEHATZETE: On the record. 

Hove you gentlemen been able to stipulate? 

I Hi. BOCiLSDIHIT: Do some extent, and on Despondent's 
behalf, I would propose the following stipulation, if I ray: 
That of the individuals enumerated in Schedule A, annexed ta 
the Complaint, and alleged by Paragraph 9 of the Complaint, 
to have race unconditional offers to return on or about 
October 1, 1973» we would stipulate that tho following 
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i 


18 named individuals did mike those offers on October 1: \ 

Charles Ballou, Thomas Broderick, Gary Deyss, Janies 
Lillentcck, Donald Engel, Tronic Eouck, Jr., Janes Houck, 

Richard O’Toole, Glenn Rassino, Donald Peaslcy, Jr., Fowler 
Riddick, John Robinson, Robert Robinson, Uillian Savage, 

Hichael Scanlon, Janes V. Bin, Jr., Ira Stockvcll, end 
Raymond Valerio. 

And wo would further stipulate that with respect to 
the eight remaining unnamed individuals on Schedule A, we 
shall endeavor at a subsequent point to come up with a 

i 

further stipulation for the record, and if we're unable to, 
we will rely on the proof as to those eight, concerning 
when and if offers to return to work wore made. j 

JUDGE COITGTAITTIEE: In that agreeable to you, Mr. 

I 

Sheridan? 

IS. filZRIDAIT: Yes, your Honor, I so stipulate. I 
believe I stated off the record, but no that it appears on 
the record, our position in that the offer that was r/ide by 

j 

the Union on Geptci iber 29th — 

JUDGE COESTAl.vXIIE: I understand, but this is f-s to »;)io 
ax-trolly showed up on October 1st? 

HR. CIIERIDAir: Right, yes. 

I'Ll. BOCKSTEIIT: That, I understand, to be a legal posi¬ 


tion. I’m talking now about the factual presentation of 

|j . 

return. 

ji 
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1 

i 

i 

i 

! 

1 

A 

JUDGE COirCTANTUTS: Do you join in thot stipulation. 

i 

I 

j 

2 

Hr. Pozefsky? 

i 

» 

i 

3 i 

l 

3-31. PGZirzZT: Yes, I do. 

» 

1 

■1 I 

. 

JUDGE COHSTAKTinE: All right, that will he accepted 


1 

5 j 

and become a pa' t of the record. 

1 

j 

I 

6 I 

• 

i 

Do you rest or do you have more witnesses? 

7 

IIP. EHERIDAU: I?o. 

t 

1 

8 

(daughter) 

i 

9 

JUDGE CO!?3TA2ITII7E: Please note that everybody is 


10 

smiling in here. 

1 

11 

IS. SHERIDAIT: General Counsel calls John Biernik to 

I 


12 

A 

1 

the stand. 



i 

JUDGE CCITSTAITTHIE: Will you please spell his last name 

t 

14 

please? 


15 

KE. SHERIDAN; B-i-e-r-n-i-k. 


16 

• 

’..hereupon. 


17 

JOIST BIERNIK 


18 

j 

was called as n witness by and on behalf of the General 


— lf> 

1 

Counsel and, having been first duly sworn, was examined and 

1 

20 

, 

testified uc follows: 

1 

1 

! 

21 

JUDGE CONCTAHHUE: Please let us have your name and 

t 

» 

22 

* 

: 

address for the record. 

{ 

2 

TEE VIPITIED: John Eicmik, HD #L % Averill Park. 

© 

DIRECT EZAKZTtATXON 

!j 1 

25 

0 (By Hr. Sheridan) Mr. Biemik, did you ever work for 

t 


i 

J_ , 


0 




Trading Port, Inc.? 

A Yea, I did. 

0 And when did you firat start working for then? 

A In ’67. 

Q 1937? 

A '67 or *63. 

Q Do you havo any other Job? 

A Yon, I do. 

Q And what ia that? 

A I work for the Albany Fire Department. 

Q Toy; prior to the strike, what wa3 your job at the 
Trading Port? 

A Order selector. 

JUDOS CCriGIAinJIKE: A what? 

THE V/ICTTEE3: An order selector. That vac the nain 
thing. I was — 

JUDGE CG”5TA17TII7£: Okay, that*s good enough — junt 
got a brief idea. 

0 (By Kr. Choridnn) And how many hours 0 . v;eek did you 
work? 


36 - 33. 

Dow, did you ever sign any card for the Union? 
Yen, I did. 

JUDGE C 01 iCTAITTIITE : la that in evidence? 

ViR, iT'l IDAH: Yea, it ia, your Honor. 
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12 'I 

13 

14 

15 

16 

17 

18 
10 
20 
21 

fi 

y 

22 j: 
l! 

23 i 

r • 

25 


JUDOS CONSTANTINE: Then why ask hiia, then. I'm going 


2 

to 

1 j 

rend the record — 

3 

1 Q 

U 

(By Nr. Sheridan) 

4 

went on the strike? 

5 1 

j 

No, I didn't go c 

6 ! 

1 

JUDGE CONSTANTINE 

7 

out on strike? 

i 

8 

1 

Tin witness : mo, 

9 

Q 

(By Hr. Sheridan) 

10 1 

A 

j 

No, I didn’t pick 

n 1 

1 

Q 

On or about Ccpte: 


the Company when the other employees did? 

A (That’s right. 

Q After the strike ended, did there cone e tine when 
you had a conversation vrith any Company official about 
going back to work? 

A Yes, a couple of times. 

Q When was the first tine? 

A Oh, it had to be — well, the first tine I talked to 
anybody was the day after the — the day after that every¬ 
body got their layoff slips. 

Q You weren't there that particular day, were you? 

A No, I vaan't. 


JUDGE CONSTANTINE: Are you referring nov; to October 


1st? 
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1 

. 

• 

1 


K3. SII31IDAI? : Right, that's October 1st* 

{ 

2 

! 

JUDGE COirSIAJTTIKE: I just want to be sure I con follow 



3 

the 

testimony. 

j 


4 

i 

« 

I 

(3y Hr. Sheridan) And you cay it was the following dry 

* 


5 

which would ho October 2nd? 

i 

1 


6 

A 

! 

Right. 

1 


7 

Q 

And who did you speak with? 



8 

A 

I saw Izzy Tabachneck outside the building. 



9 

Q 

All right. And what was the conversation? 



10 

A 

' 

I cane over and I asked bin about — if I was supposed 



11 

1 

to cot a pink nlip because I heard everybody else did* and 


• 

12 

he says, no, you don't, you're only part-time, because there 

i 

13 

wasn 

*t any, ana that was it. 


14 

Q 

! 

There /aen’t any what? 



15 

A 

f 

"Any pink clip for you." 



16 

I 

Q 

Vns there any discussion about going beck to work? 



17 ! 

A 

He raid that — 

- 


18 


IIR. BOOIIGTEIIf: Veil, I think Counsel should not lead 



__ 19 1 


i 



! 

the witness on the conversation* 



20 


JUDGE COUSTAKTIHE: I agree with you, but I don't think 



21 ' 

that 

'n quite leading — it's n borderline course. He isn't 

1 

22 1 

i 

putting anything in bis mouth, so I'll allow it. 

• » • 


23 I. 

fl 

Ij 

Q 

(By Hr. Sheridan) I'no there any discussion about going 

• 


back 

to work? i 


25 j| 




|| 


JUDGE CCT7 CTAIiTIHE : Just "yes" or "no", was there? 

_L_l 
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6 i 

7 

8 1 

fl 

I! 

9 

lu 

' 

|j 

13 ,| 

II 

12 


13 '! 


14 


15 11 

i 


1G !' 


17 


18 \ 


19 


20 


2! il 


Q 

A 


Q 


A 

Q 

A 

Q 


TUB V.ITirESS: No. 

JUDCi, C0I7GTAZI7UIE: All right, that takes care of that. 
(By In. Sheridan) Bid you start to work that day? 

No, I didn’t. 

Bid where cor/c a tine when you did return to work? 

Yes. 

And v.ben v/os this? 

I don't rencaber the exact date. 

Veil, about how long after the strike ended? 

KR. EOOnS?ZIh r : If it hclp3, Mr. Sheridan, we're pre¬ 
pared to stipulate Mr. Biernik returned to employment on 
11/-9/73. 

Q (By Mr. Sheridan) Is that the correct date? 

JDBGi: CONSIAITIIIJS: About November 19th? 

#» ) 

xIIB Yeah, it had to be r oaewhere around there. 

JUDGE COIJSTAIIl'lirE: Is that a stipulation? 

MR. BOO^SjlEH,: I offer it if he wants it. 

MR. SIIERIDAI7: Yes. 

JUDGE CCNSZiMIIUE: Veil, it '3 up to Mr. Pozefsky end 
itr. Sheridan. November 19th he returned to work, is that 
epreeable to you? 


2 "! 

MR. SnSRIDAH: Yes 

23 II 

‘i 

1 

MR. rOGSFGYY: Yoc 

Ai 11 

judge Constantine: 

r 

: 

25 S Q 

(TV Mr. Sherri dan) 
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work? 

1 

A Well, 1 stopped into the warehouse to see how things 
were going. 

I 

Q And how long was this prior to when you actually went 

! 

back? 

A Ch, it nru3t have been four or five weeks, sonething 

like that. 

I 

: 

Q Four or five weeks before you went back? 

I 

A Right. It was a week after what I first saw Icry 
Tabachneck that I first vent over to the warehouse to see if 
I could get ny Job back. 

i 

Q All right. And who did you speak with this tine? 

A I caw Luke —— Luke Brunelle. 

Q All right. V.bat v/as the conversation with bin? 

1 

A How are things going, you know, vrhit's the chance of 
getting back. 

Q Arid what did he say? 

JULG2 COUGTAimKE: Is this Brunelle? 

Ltv. Brunelle, yes. I believe it's been 

1 

testified, to that ho's referred to as Luke. 

JULGE C0ESTA1ITIHE: Okay. I want to be sure. 

THE Y.TT2TE3S: That things are slow. 

Q ('./■ nr. Sheridan) Bid you have any oubecqucnt conversa¬ 
tions with anyone from the Company prior to going back to 
work? 




I talked to Avrua Tabachneck. 
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Q And when was thio? 

A This bed to be — 

JUDGE CONSTANTINE: If this is nn attempt to show that 
he made a reasonable effort, that is not part of this case, 
I'a trying to shorten your testimony. If it is to show 
that he had a conversation during which some 8 (a)( 1 ) state¬ 
ments were redo, that's different. 

KR. BECTDAHs No. 

JUEGn CCNoTAI.11NE: But ot thio point I'n not coin 3 to 
pass on the question of whether ho made a reasonable effort 
or not. That 'g port of the compliance question. 

Id. S HERID AN: Yeah. I ;iust want to get in how he got 
back to work. 

JUDGE CONSTANTINE: Well, he says he talked to them 
and then finally went back on 11 / 19 . 

ME. E-^RIDAIIs All right, but how did be cone to go 

back? 

JUDGE CONSTANTINE: That '3 not on issue in the ca 3 e. 

Q (-7 I* 1 ** Sheridan) Vio tallied to you from the Connany 
ebout going back prior to when you actually wont back? 

A Avrun Trbachncck. 

Q All right, and what did he my? 

A Well, I talked to bin twice. 

Q All right, what did ho coy cn these occasions? 


1. 





I 


A The first one was "Things are slow. I couldn't help 
you out right now. We'll see, maybe in the future." He 

I 

was moro or less putting me off. 

Q Vhat about the second conversation? 

A He paid he talked to other people in the warehouse and 

■ 

i 

said that I was a very capable worker, and that at the first 

; 

opportunity he would hire me back. 

n „ All right. And then did he hire you back? 

i 

A Yes, he did. 

Q Y/hat, if anything, did he say ebout your employment 
when he hired you back as to what — how much you would bo 

! 

working? 

j 

A He said I'd be limited to JO hours a week. 

Q Is that les3 hours —- and how many hours have you 

worked sinco you've been back, a week? 

A I haven't approached JO hours yet — well, I night 

i 

have, I night have hit JO hours and I hit J6 but it hasn't ! 
averaged out to JO hours. 

Q And what is your job now? 

A I'm strictly an order selector. 

! 

Q Va3 there any change in your wego rate from when you 
worked prior? 

A Ho, it ctayed the some. 

Q By the way, did you ever have any hospitalization 

I 

insurance when you were working there? 


i 
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1 j A No. 

i 

2 ! ME. CILSHDAU: Nothing further, your Honor. 

3 ' JUNGS CONSTANTINE: All right. 

I 

1 : ME. EOCKSTEUI: Mr. Bicrnik, did you at any tine give 

5 pnv representative of the national Labor Eolations Board a 

6 Dieted Btatv.ient? 

I 

7 j TTC VITNESS: Ko, I didn't. 

8 | ME. EOOIGTHEII: No cross examination. 

|| 

9 I JUEGE CONSTANTINE: All right, you nny step dovm, sir. 

10 ;! (fitness was excused.) 

11 || HE. BOONS7KEN: May we go off the record? 


12 



15 

16 

17 

18 

19 






li 


JUIO'S CONSTANTINE: Off the record. 

(Discussion off the record.) 

(thereupon, at 12:: : 5 p.n., the hearing wap recessed, 
to reconvene at 1:15 P«m. the florae day.) 
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1:15 p.m. 

JUDGE CONSTANTINE: Cn the record. 

Please proceed, Mr. Sheridan. 

r.R. SHERIDAN: General Counsel calls Janes Uouclc to 
the stand. 

JUDGE C0..CTAItTIIJK: Can you spell the lust nane for ne< 
please? 

MR- SHERIDAN: H-o-u-c-k. 

Whereupon, 

JAMES HOUCK 

wa3 culled as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified us follows: 

JUDGE CC.IET/imi7E: Give your nn:no and address for the 
record, plcace. 

TID2 WITNESS: My nane is Janes Houck and I live at 
704 Clinton Avenue, Albany, New York. 

DIRECT JJ7JJ1H7ATI0N 

Q fh*. Sheridan) Mr. Houck, did you Gvcr work for 

Trading Tort, Inc.? 

A Yes, I did. 

Q V.hcn did you start working for then? 

A September 19th, '65. 


Q /nd what was your ,1ob? 
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A At the tine I started or — 

Q Ho, at the tine you last worked there, 

A Kachine operator end receiver, 

Q I'll direct your ettention to on or about August 29th, 
1973, did you attend n meeting at the Union Hall? 

A Yes, I did. 

Q How did you sign anything at that meeting? 

A Yes, I did. 

Q Vhnt? 

A I signed an application for unionchip membership. 

Q Ao the conclusion of the meeting, did you bring any— 
thing with you from the meeting? 

A Yes, I did. 

Q What? 

A The came cards as I signed nt tho nail. I brought them 

back to the Trading Port the follovrirg day. 

Q And what did you do with then? 

A I distributed them to tho employees in the warehouse. 

Q V.hat, if anything, did you say to then when you gave it 

to then? 

! 

HR. BCOilCTIHU: l object to this as hearsay. 

C0*»2TA2»TIirS: It all depends. Are you going to i 
put in any cards through this gentleman? 

HE. £HHBIEAIT: Yes, I am, your Honor. 

JUDGE COTTSTAlTTIirE: All right. V. : ith respect to the 
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cards that the people signed, what did you soy? I'm not 
interested in what you said to those that didn't sign. 

THE WITNESS: I said to then, I says, "Ve'ro going to 
■form a union and I v:ould appreciate it if you would sign 
these cards, fill them out, end give them hack to me." They 
took the cards, signed them, handed them back to me. 

| 

JUDGE CONSTANTINE: All right. This is GC-O(a) through' 

what? 


Q 

v i! 

I 

10 !j 

II 

l) !; 



13 


14 jl 

15 | 

16 
17 | 


18 

19 

20 
21 

22 

23 



IIjR. SiEUIDAII: 8(a) thru (d). Mark these, please, as 
General Counsel’s Erdiibitn 8(a) thru (d). ! 

(Tho document above-referred to i 
was marked General Counsel’s 
- Exhibit TTo. 8(a) thru (d) for 

identification,) 

Q (By Mr. Sheridan) I chow you what’s been rrirked for 


iduitific. lion a*. Go- oral Counsel's Exhibit 8(a). 


JUDlh,, CONSTAmiiS: Show him tho whole bunch, 8(a) t3r.ni 

e(d). 

Q (Sy Mr, Sheridan) 8(a) thru 8(d), 

(Document aho;m to witness,) 

I 

THE WITNESS: Thi3 card was given to — 

Q (By I It, Sheridan) When you say "this cord", which card? 
JUDGiJ CONSTANTINE: Well, look at all four of them. Did 


you see those four cards signed? 

THE h r IliJESS: Two of then I did and truo of them I 
didn't• 

JUDGE CONSTANTINE: Veil, — 
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KR. SHERIDAN: Veil, if I 
into it, it will rave a lot of 

each one. 


could be pemitted to go ' 
time if I could nok hin about 


JUDGE CONSTANTINE: C-o ahead. 

TUG ’.TTm'CS: Thin card here I gave to — 

Q (27 Hr. Sheridan) Py •’this card hero,” you’re talkie 
about which one? 

A Diehard Terry. 

Q That’s 8(a)? 

A And I handed him the card. He took the card, went down 

j 

the aisle and filled it out, about fifteen minutes later 
returned the card filled out and sinned and dated. 

I 

Q And how about 8(b)? 

A This one here, Bert Kulsopple, he worked on the freight 
cars. I handed him the card. He filled it out right in 
front of no and signed it in front of mo and dated it. 

Q And 8(c)? 

A This one here, Donald Garhartt. I gave him the card, 
lie was working in the rear receiving. He didn't have time 
to fill it out at the norent. I went back over p.nd he filled 
it out in front of no, signed It, dated it, and handed it 
back to no. 

Q All right. And 8(d)? 

A This one here I gave to Nobert Bishop. Ho filled it out 
in front of me, but he did not sign it in front of r.e. 
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Fowler Riddick — I gave the card to Fowler Riddick, he 
took it back over and he signed the card in front of Fov/lcr 
Riddick. 

Q Co Mr. Biohop filled out the card, all except the 

i 

signature? 

A Ye3, in front of no ho fillc-a out the card. 

ME. BJElirAN: I offer in evidence General Counsel's 
Eidiibits 8(a) thru 8(d). 

MR. BGDaB?AHT: I7o objection. 

JUDGE COHATAHTIHE: All right. Receive then in evi- 
dence, Ur. Reporter, in the absence of objection. 

I 

(The document, heretofore narked 
General Counsel’s lochibit I;o. i 
8(a) thru (d), van received in 
evidence.) 

■ 

Q (By Mr. Bheridan) Mew, Mr. Houck, I direct your 
attention to cri or ebout September 5th, 1973, and ask you if 
you attended a meeting in the warehouse that day? 

A Yes, I did. 

Q And v:ho — did anyone speak for the Company? 

A Yes, Hr. Ban Tobachneck. 

Q All right. Vero you present yesterday when Mr. 

i 

i 

Dillenbeck testified about that speech? 

A Y^s, I was. 

Q Do you have any different recollection than he did? 

A Ho, I haven’t. 

Oi/jXrA Ct« V/ould you say it’s about the oano? 






18? 


19 ; 


TEE UITUEGS: About the same. 

Q (By Hr. Chcridan) I'll direct your attention to on 
or about fk*pterber 8, and ask if you attended a meeting 
that day at the Union Hall? , r 

A Too, I did. 

Q And v/hat, if anything, occurred at that meeting; with¬ 
out coins into detail on to the substance, vhat happened? 

A That meeting there was about the strike, for a strike 
in the warehouse. We had a netting up there. Mr. Robilatto 
was present. 

JUDGE CCITETAIITI'IS: V.hnt did you decide at the meeting 

i 

about the strike? Did you decide to strike or not? 

Till Y.TETES5: Yes, v;e decided to strike. 

JUDGE CCUCT/uTTIirE: All right. 

i 

Q (By Hr. Sheridan) Did you picket during this strike? 

A Yen, I did. 

Q How I'll direct your attention to on or about September 
29th and ask if you attended a meeting at the Union Hall ; 
that day? 

A Yes, I did. 

Q And what, if anything, did the employees vote to do 
that dry? 

A They voted to coll off the strike. 

Q Low after the- \ r oto was taken — 1 

JUDGE GCHC*' imi’B: Is it necessary to go into that any 
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further with any other witnesses? It’s been stipulated 
the strike did end the next day. 

MR. SHFTIDAIT: Eight. 

Q (By Mr. Cheridan) And following that vote, did you 
attend o meeting at the Company? 

A Yes, I did. 

Q And is that the came meeting Mr. Dillenbeck hoc testi¬ 
fied about? 

A Yes. 

Q V/ere you present v/hen he testified about the meeting? 

A Yes, I v/ 38 • 

JUDGE COIiGTAITTIirS: This is the October 1st? 

MS. IliC ' ilEAII: ITo, no, this is September 29th. Foil Ow¬ 
ing the vote, there was a meeting — 

JUDGE COMETAIITIDE: Oh, yeah, I was looking at the 
wrong notes. I've got my notes, yes. 

Q (By Mr. Sheridan) Do you have any different recollec¬ 
tion ss to what vma said at that meeting? 

A ITo, 1 haven’t. 

Q It has been stipulated that you were one of the employ¬ 
ees who offered to return to work on October 1, 1973* Who 
did you speuk to on that occasion? 

A Mr. Avrun Tabachneck. 

Q And what was the conversation? 

A 


I walked in the warehouse. Mr. Tnbachnock — Avrun 
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Kr» Dan Tabachneck spoke to the employees in the warehouse 
on Gcptenber 5 he had a piece of paper in his hand? 

A T don't remember. 

Q Vould you tell me, please, what you remember Nr. 

&anuel Tabachneck cnying in that address to the employees? 

I 

A He said that if we went on strike that we vould hurt 
ourselves, plus wc would hurt the office employees in the 
warehouse. 

Q What else do you recall him saying at that meeting? 

A I don't remember. 

Q Sir? 

I 

A I don't remember. 

Q Were you in the Hearing Hoon when Hr. Nillenbeck testi¬ 
fied? 

A Yes, I was. 

Q Do you recall his testifying — do you recall if he 
testified as to tho length of that meeting? 

A No, I don't. 

Q Vhat is your best recollection as to how long that 
meeting in the warehouse on September 5 lasted? 

A Fifteen, twenty minutes. 

Q And is it your testimony that vhat you've related to 
this point, with recpoct to Gam Tabachneck*c speech, is all 
that you recall? 

A Yes. 
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HR. RCCKSTEIN: I have no further questions, 
JUDGE CONSTANTINE: All right. Any redirect? 
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m. CTIURIDAN: No, your Honor, 

JUDGE CONSTANTINE: You nay step dovra. 

(Vitness was excused.) 

KH. BCOXSTEIN: May the record show that I'n returning 

Hr, Houck's affidavit to Kr. Sheridan, 

* I 

JUDGE CONSTANTINE: The record nay show that. The 

record nay also show that when you requested it, you didn't I 

request an affidavit, you requested n written ctatonont. 

I 

Everybody is soiling. I have to bring a little hunor 
to this tense situation. 

KE. SIIH3IDAI7; General Counsel calls Daniel Peas ley 
to the stand. 

JUDGE CONSTANTINE: I didn't get the last none. ' 

j 

HR. CITCTDAN:' P-e-a-n-l-e-y, Jr. 


thereupon, 


DANIEL PEASLEY, JR, 


was called as a witness by and on behalf of the General 

I 

Counsel and, having been first duly sworn, wa3 exanined and j 
testified ns follows: 

' 

! 

JUDGE CGNSTA*:flIf3: V/on't you be good enough to give 
your na.ne and address for the record? 

THE WITNESS: My name is Daniel E* Pcaoley, Jr. and I 
live at Knox Cnvo Road, RD./l, Apartnont B, Altoraont, New York, 


25 
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1 

Before this proceeding starts, may I mako a statement? 

j 

c 

• 

JUDGE COI.ETAM'INE : No. You’re here to answer ques¬ 

1 

! i 

3 

tions. 

i 

4 

TIE WITNESS: Yes, sir, but this is due to a — they 

1 

1 

| » 

5 

(jave an incorrect name — mine is incorrect. 

> 

G 

JUDGi^ CONSTANTINE: That’s somebody else *3 problem. 

i 

; 

7 

You’re here to answer questions. 


8 

MR. SHERIDAN: Do you want to state how your name is 

! 

1 9 

spelled, Mr. Feanlcy? 

f ; 

10 

TIE V/ITNE3S: It’s not Donald, it’s Daniel. 

t > 

| 1 

11 

JUDGE CONSTANTINE: That’s what they said. My notes 

i 

i 

» • l 

12 

i i 

chow Daniel. 

i 1 \ 

• 

DIRECT EXAMINATION 

i » 

l 

14 

Q (1^7 Sheridan) Hr. Peaclcy, did you ever work for 


15 

1 

Trading Port? 


16 

A Yes, sir. 

i 

17 

Q V/hen? 

) 

: is 

i 

A The first tine I worked for Trading Port, I started in 

* 

: 

19 

| 

March of ’68 and I quit the Job in August of 1970. I was 

* 

20 j 

rehired in March of ’72 and my Job was terminated in 

i 

I 

21 : 

November of ’73* 

| 

l 

i 

22 i 

I! 

Q What was your Job when, you lant worked there? 

; 

23 j. 

A I worked as a daily ran. 

• t 

i 

( 

• 

. 

Q Now I 11 direct your attention to on or about August 


25 ! 

! ; 

29th and ask if you attended a meeting at the Union Hall 

■ 
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that dny? 

A Yen, I did. 

HR. SHERIDAN: Hark this Tor identification, please, 

ns General Cc r-jgywAQts Exhibit 9* ! 

JUDGE COIlSTAnTIUE: 9(a) thru what? 

KH. KEGRIDAII: Just 9- 

(The document above-referred to i 
\;us narked General Counsel*s 
Exhibit Ho. 9 for identifica¬ 
tion. ) 

M2. 3100ICSTELIT: May I yl aso ceo General Counsel’s 9 
for identification for a moment, Mr. Sheridan? 

(Document handed to Mr. Eookstein) 

MR. BCOKSTEUI: Thank you. 

Q (By Hr. Sheridan) When you were at the Union meeting, j 
did you sign anything there, Mr. Peaeley? 

A Yes, I signed two cards. 

i 

Q I chow you General Counsel’s Exhibit 9 nnd ask if you 
have ever seen that before? 

(Document shown to witness.) 

THE UITUESS: Yes, air. 

Q (Dy Mr. Sheridan) Vben did you ceo it? 

A I saw it the d?y following the meeting. I was outside 
the dairy sitting on juices. I watched Jin Harter fill out | 
the card and sign it. i 

JUDGE C GESTAE TIME: \lh one card is it? 

HE. SHEEID/S:; Junes Harter, E-a-r-t-e-r. 
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Q (By Mr. Sheridan) Do you know what ho did with it 
after he filled it out and signed it? 

A Ho, I don’t, sir. 

MB. EIETETBAN: I offer in evidence General Counsel’s 

Exhibit 9. 
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MB. BCCHSIEXII: Mo objection. 

JUDGE C0::CTiUJTIK2: All right. Deceive it in evidence. 

(The document, heretofore narked 
General Counsel's Exhibit To. 9 
was received in evidence.) 

Q (By Mr. Sheridan) How, from September 1 to September 
9th, where were you, Ilr. Peaslcy? 

A From September 1 to September 9th I was on vacation in 
Miami, Florida. 

Q Mow durins the strike, did you picket at all? 

A Yen, sir. 

Q How often? 

A Every day. 

Q And what chift did you picket? 

A I started with tho chift from midnight to 4:00 in the 
morning. The last two weeks I vent from midnight to 6:00 
o'clock, and the last week I went from 12:00 noon to 6:00 in 
tho evening. 

Q Mow during tho lost week of the strike, while you were 
picketing, do you ever recall Mr. Isadore Tabnchncck coming 
out to the picket line? 
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A Yes, sir. 

Q How often did he cone out? 

A X would say he had to cone out at least once a day. 

Q Hid he cay anything when he come out? 

A Yec, sir. 

Q Yhnt did he cay? 

A He told us that they — well, he told me that I had not 
enough seniority to get back into the \/arehouse, that he 
wouldn't take no back at half ry pay, he wouldn't even take ! 

I 

re back if I paid hin. 

Q Ho you recall anything elno that ho cold? 

A Kot directly to me, but I did overhear the conversa¬ 
tion involving Hay Valerio. 

Q Ho you recall when that was? 

I 

A It was either the 28th or the 29th — the 28th. 

Q And what of the conversation did you overhear? 

A Veil, I wasn't standing right there — 

JTjHGS COmTHITIirZ: Veil, Just answer the question. 

Hid you overhear it; if so, what did you overhear? If you 
didn't overhear anything, don't be A raid to say so. 

TH3 V.T2HES3: Incueo no, sir. I'm leaving this. 

JUHCI COITIT/JCTHS: All right. I'll entertain a motion 
to strike his evidence, Mr. Bookstein. 

Ill. I so novo. 


JUHGI ccrrsiAHTurs: 


I'll grant it. 





'I 


*® # SHERIDAN: Nr. Peasley, you’re still under 
subpoena. 

THE WITNESS: I will not be harassed by a Jud^e or 

| 

anybody else. 

JD1XJE CONSTANTINE: I want to make it clear that I will' 
not allow bin to couo bock. If he does, then I'» going to j 
disqualify ryoelf. Sbis guy ie n enotty no good guy and I 
want the record to show it. 

KH. SHERIDAN: May I have a five-minute reces 3 , your 
Honor? 

I 

JUDGE CONSTANTIN'S: What’s that? 

UN. SHERIDAN: Could I have a five-minute recess? 

JUDGE CONSTANTINE: Yea. \ 

^ | 
NR. SHERIDAN: This has taken no by no much surprise 

00 everybody oleo in tbio Hearing 2o on , I con assure you. 

(i f ivc— ninute recess was taken.) 

JUDGE CONSTANTINE: On the record. 

In on off-the-record discussion both Mr. Pozefoky and | 
Ha*. Sheridan asked to let this nan complete his testimony. 

I said that I would not, so Mr. Sheridan now wants to make 
en offer of proof. 

1 

NB. P02EP3HY: to the record, your Honor, may I add 
that in that off-the-record discussion I stated that the non 
wished to apologize to your Honcr. 

' JDGE CtoSTA FfINE: Yes, sir. 




Il 


MH. KJZEFSXTi Ana to continue his testimony. j 

JUDGK COIJGT/JJTlIiiS: Veil, if. *o»cthin S more than Just 1 
na c rolo;-. i don't mind if ho apologizes. He also wonted 
to co::o back and take the stand. I don't feel I can be 
impartial with respect to him and that's why I won't let 
him come, but you may make an offer of proof. 

ra. BOOIX-PEUI: Kay I first, Kr. Examiner, make an 
observation? 

JUDGE C0USTANTIK5: Co ahead. 

IK ' 2;r - :c - CT i'- Under Section 102.35(f) or the r.ulco 
and Emulations, you, sir, oro certainly in power to rest- ; 
late the course or the he„rin S and ir appropriate or neeecc- 

817 t0 eX ° lu<iC porcoas «*•» tb ° hearing for coateaacieus 
conduct and to ntrike all related tectinony. j 

JUDGE COJEiasniJE: I'n not G oin c to exclude it rron I 
the hesrirc. I neroly ".truck hin tectinony. They have a i 
rifrht to mire an offer of proof. 

r,n * :;3a ' : “ T=L ' I: Ctoy. I understood, fir. Btsninor, you 
to coke the ctntenent _ I'n not cure whether it was on or 1 

off the record _ the record will chow that you would not ! 
allow Feasloy buck. 

I 

JLDCE CCIISTANTIITE: I meant back on the stand. j 

LE. DOCEoTEIN: I sec. All ri^ht. 

JU2C " COirGIAJIiTIJE: He's in the courtroom now. I will 
aot erclude him from the room. Ho may stay in the room but 


J 







I will not take further testimony from him. 

IE?. BQCK3TEXI7: Veil, I would respectfully question, 
then, the appropriateness to on offer of proof in the posture 
of Ilr. Pcselcy. I think it's not proper. 

JUDGE COHSTAITTINE: Could ho, hut I think ho has o 

; 

right to protect his righto. In other words, it could he 

I 

that Penoley wouldn't csy anything further, in which coco 
the Board Blight say I — it's haraosero (phonetic). He also 
night say that Peasley would testify to the following. 

KR. BOC.'STEU.: But Ik*. Choridnn's offer of proof cannot 
possibly tell us what Iir. Peasley would have testified to. 

I question whether an offer of proof is appropriate in these 
c ircunstu neer;. 

I 

JUDGE C0i’3TARj?UIE: Veil, then I'll have to ask Hr. 
Gheridan: Do you have a written statement from him on 
which to base your offer of proof? 

i 

KR. 6HERIDAH: Yen, I do, your Honor. 

KR. BOCHGTEIN: That doesn't really meet oy objection. 

As long an I've stated it for the record, I'm content. I 
don't want to delay things. 

| 

JUDGE CCITCTAUTIITE: All right. Go ahead. 

KR. SHERIDAN: Yeah. I just want to make clear for 
the record, I'm not trying to apologise for what the man did, 
but I do object to the fact that he's not permitted to 
testify further. Tor, if Mr. Peasley were allowed to testify, 
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I 


be would testify that he returned to the warehouse on 


November 5th, after he received the termination letter, that 


he spoke to Mr* Avrum Tabachneck and to Mr. Brunelle, both 


of whoa at that point are adaitted to be supervisors. 


During the course of that conversation, Hr. Tabachneck said 


that he thought Hr. Peasley woo headstrong about the Union, 


that he would not sit down and listen to hi3 side of tho 


story; that he also said, nnong other things, that there 


will be an election on December 4th. He asked Hr. Pcaoley 


to vote “no" or do not show up at tho election at all. Hr. 


Peasley said he would comply with his wicho3; that Hr. Avrum 


i 

Tabachneck also said there were a fev; people there that they 


would never take back. JTamed among those, by Hr. Avrum 


Tabachneck, were Janes Billcnbcck and Janes Houck, and he 


gave as the reason why they v.'ould not be taken back i3 


because they provoked the union trouble; that Hr. Avrun 


Tabachneck said that if tho union got in ho would close tho 


warehouse. 


He would fxirther testify that between Uovcnbcr 14th 


and Kovenber 2prd, Kr. Peanicy received a phone call from 


Mr. Brunelle. 


JUD3E CC'TCTAHTINE: Doe3 the Complaint go that far? 


MH. SEEEIBAH: Yes, it does, your Honor. It's all in 


the Complaint — that Mr. I swells asked Peaslcy if ho still 


wanted to go back to work. Mr. Peaoley, prior to that, had 






sent a letter to the Company. Mr. Peasley asked Brunelle 
if Avrum Tabachneck had shown him the letter he had written, 
Erunelle caid yes. Mr. Peasley nnid that the letter should 
answer his question, and Mr. Erunello then said if that vac 

I 

the case, it would he more beneficial to Mr. Peasley not to ! 

| 

show up at the December 4th election. Mr. Peasley said he 
wc lid not show up for the election, and he didn't show up 
for the election. 

That's the offer of proof, your Honor. 

JUDGE CONSTANTINE: All right. I'm not sure the record 

i 

is clear why I said that I granted Mr. Bookstein some motion 
to strike his testimony. The witness got up and walked off 
the witness stand and left the room, and it was that which 

caused me to grant his motion to strike his testimony. It 

- 

could be the Board disagrees i/ith me but I'm not going to 
have any witnesses do that to me. 

i 

j 

All right, go on, call your next witness, please. 

| 

HR. SHERIDAN: General Counsel colls Glenn Passino to 
the stand, please. 

JUDG3 CONSTANTINE: V'ill you spoil the last name, please? 

I 

MR. SHERIDAN: P-n-s—s-i-n—o. 

JUDGE CONSTANTIITE: One or two n'o in Glenn? 

MR. SHERIDAN: Two. 

Whereupon, 


GLT27IT PASSINO 
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van called as a witness by and on behalf of the Ge.»eml 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 

JUDGE C0N3TAUTUFE: Will you please give your name 
and address to the Deporter? 

THE 1.1TIJEGS: Glenn Possino, 85 Aiken Avenue, Apartncnt | 
27, Ecnssclacr, Hew York, 

DIRECT EIANIJ7ATI0IT' 

| 

Q (By Mr. Sheridan) Mr. Fassino, did you ever work for 
Trading Port? 

A Yes. 

Q And when did you first start working there? 

I 

A Septeaber 21et, I960. 

Q And what was your Job? 

A Multiple nan. 

JUDGE CCUSTAI < THUS: What kind of a nan? 

THE WITNESS: Multiple man. 

JUDGE C0I7STAUTIME: Thank you. 

Q (By Ik*. Sheridan) All right. I'll direct your atten- 

; 

tion to on or about August 29th and ask if you attended a 

I 

neeting at the Local 29-'* Hall? 

A Yen. , 

Q Did you sign anything while you were there? 

A Yes. 

Q What was it? 


i 

I 
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A Tho pledge cards to Join the Union. 

Q How on or about Septerabor 5th, did you attend a 

meeting P t the warehouse where Gan Tnbochncck spoke to the ' 
employeeo? 

! 

A Ten. 

| 

Q And do you recall what he said? 

A He Just told us that if we intended to go on strike 
that ve were taking food out of the office or clerical 
workers that worked in the office south, as well as our 
know, and he’d close the place down. 

Q Do you recnll anything else that he said? 

A Hot right offhand. 

Q All right. How I'll direct your attention to a v/eck 
prior to the strike. Did you have any conversations with 

I 

Kr. Brunelle? 

A Yes, sir. 

> Q Where wore these conversations? 

A In the aisle. 

I®. BOOZSTEni: I'u coins to object to thin entire line 
of tootinony, fir. Eraalner, on the Groundo thnt fir. Sheridan 
haa failed to aatnbliah that fir. Brunello wan a auperviaor ! 

on the date of the convocation concerning which he'a about I 
to question. 

JUDC3 COiCSAirflBE: ILiybe co but I can't atop hin froa 1 
elucidating or adducing additional evidence froa thio 
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l i 


n if 


witness which nay or nay not help him in establishing Hr. 
Bruncllo’c supervisory status. 

Ml?. BOOKSTSTIT: I believe the lest question asked, if 
I heard it correctly, is one that could not possibly go to 
establish that gentlcmn's supervisory status. 

JUDO?, CCCSTAlinnSs All ho did was ask hi a if Hr. 

. 

Brunelle spoke to hin about a week before the strike start- | 

I 

cd. tfow let's ecg what the next question is. I'm going to 
allow that question. It doesn’t harm you. 

Q (By Hr. Sheridan) How often did ho speak with you? 

i 

A I think it was twice. 


Q Van anyone else present? 

A Yoc. Donald Eagel was there once, and I was by myself 
the second tine. j 

i 

Q All right. Now, when !lr. Brunelle talked to you the 
first tine, before ho got into any discussion with — whot 
did he say? Did he say why he was there? 

113. BGC3CTEIIT: I object to any questions about what 
ho said. 

I 

JUEG3 CONGfANTIlIS: I think, unless you establish his 

r 

supervisory capacity, I’ll sustain the objection. You nay, i 

( 

through thin witness, bring out additional duties which nay 

i 

or nay not; establish his supervisory capacity^ otherwise, 

I'll sustain the objection and let you make an offer of 

* 

proof. 
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MR. SHERIDAN: Well, let rae ask you this, your Honor: 

An I permitted to establish his agency status? 

JTJD3S COTTSTAI7TIT7E: Tea. 

MR. SHERIDAH: All right. 

MR. DCCrs-miT: Veil , if I nay — 

JOHOR CQH3TAHTIKE: He hasn't yet. If he can do it 
through this witness, I will allow it. 

MR. BOdCSTEXH: If I nay no so, sir, that is precisely i 
the — 

JUDGE C0II3TAI7TIUE: Do they allege he's an agent in 
the — 

MR. BOQKQTEH?: Ho, sir. 

JUDGE CCEGIADTETE: You do not? 

IIP. EOOKGTZUr: This is the initial notion that was node 

i 

j 

when this hearing commenced yesterday, it was to amend tho 
Complaint. 

JUDGE CQHGTAlTTHrS: All right. 

IIR. SHERIDAN: Thin is what I pointed out yesterday, 

I 

your Honor. 

MR. B0023TEIH: In order to assert as a Paragraph 5(b)—- 
JUDGE CONSTANTINE: I should have known — yes, all 
right. 

MR. BOOKSTEEN: — that they were agents within 213 of 


25 


the Act and that notion was denied. 
JUDGE CONSTANTINE: All right. 
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MR. SHERIDAN: Tour Honor, the Complaint as it stands 
now alleges that Hr. Brunclle is an agent and a supervisor. 
JUPOE CONSTANTINE: lid I allow that or is that in the 

original — 

MR. SHERIDAII: Ho, that's in the original Complaint, 


that’s -t it says. 

MR. HOGESTEUI: It is not in the cense that the tern 
"agent" is a word of art or else Mr. Sheridan would never 
have made tho notion he na<3o at the outset of this hearing. 
JUDGE CONSTANTINE: I* 11 have to look at the Complaint. 

; 

I don't vant to make any rulings in the abstract. I'll hav®| 
to construe the Complaint as to whether within the meaning ■ 
of the Complaint he ccjr dc it. I disallow an amendment 
yesterday hut I still want to look at the Complaint. Can 
you pick out that paragraph that you'ro interested in? 

MR. SHERIDAN:‘ Ye3, ycur Honor. 

JUDGE CONSTANTINE: That will cave me reading the whole 

I 

Complaint. 

(Hr. Sheridan points out paragraph to Judge.) 

MY:. SHEhllAN: Paragraph 5» your Honor. 

JUDGE CONSTANTIHE: All right. Y/hat does tho Answer 

* J 

say with respect to that? 


MS. LOCUS THIN: The Answer denies the allegation, and j 
the notion that was made at the outset yesterday was to rc- 
title Paragraph 5 of the Complaint as 5(e) and odd a 5(h) to 
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rllese that Heesro. Brunelle, Snyder, and Stevens were 
events within the meaning of Section 2(13) of tho Act, and 
that ration was denied os untimely, ond I submit that that ! 
Complaint, particularly coupled with tho notion, is not 
susceptible or n rending, that the word "agent“ as used ' 
there is used in the statutory definition sense. 

K2. CHE2IDAII: Your Honor, tho original Answer admitted 
Tr. Brunolle’s status, ir you will note in tho formal docu¬ 
ments. 

I1H. B0CIC3THLI7: But there was no allegation or agency 
status or else Hr. Cbcridnn would nover have nado tho motion 
ho made ot tho very outset of this hearing. 

JUDG^ CCnSTAlIHUS; Veil, I’d rather construe 5 reason-; 

I 

ably, not narrowly, that’s what I believo is tho Federal 
Hule — reasonably construed, they allege that these men j 
have two st- tuses, agency and supervisors. I have ruled 
that on tho evidence before ne you have failed to establish 
that they’re supervisors. I’n going to lot him, if ho can, j 
establish agency, because I construe this to mean that 
they’re alleging that all the persons named in Soction 5 t>re 
both agents and supervisors. I think that’s a reasonable 
construction of tho Complaint. I’m not ruling he is an 

agent. I \o only ruled that ho is not a supervisor on the 
evidence before me. 


Before you ask him ary questions as to what was said to 
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hira by Brunelle, you'll have to chow he was an agent. You 


may do it any way you wish. Go ahead. 

Q (By lh'. Thcridan) All right. Ah at v/ac — when Mr. 
Brunelle talked to you the first tine, what was the first 
thing ho said to you? 

JUDGE CCirSTANTUiE: Unit a ninute. I'm not going to 
allow any conversation. 

KE. ETIl” J.DAN: V r ell, the first part of the converse- 
tion will be — 

JUDGE CC]fS2Air2Ii7E: You can't establish agency through 
the Brent. 

ME. BOOKETEUT: Ihrough the agent, no, sir. 

10?. EHCTDAN: You can’t establish it but — 

JUDGE C0E3TANTIITE: Not where I cone from. 

HE. GHEEIDAlf: But the testimony — I nean you can't 
establish it in and of itself but it doesn't nean that tho 

j 

testimony is excluded. 

* I 

JUDGE CCItCTAirXIIIE: I'm going to exclude it. You nay I 
cake an offer of proof on that, too, because I have to go 
what I learned not only in law school but in private 

■ 

practice. Ycu ccn't establish agencies through tho agent. 
US. SSE3XDAN: All right, can I Eake an offer of proof? 

JUDGE CC:TS2Ai;TinE: Of course. 

Ml?. 3HESIDAN: All right. 

KR. BOOTCETEXII: Would you give me one second, please. 











Kr. Sheridan. I have something I nay want to say on that. 

! 

(Pause) All right, I have nothing to say. 

JUDGE C0J7STADTIHE: All right, go ahead, make your 
orfer of proof, pleaso. 

in?. CXTJDAN: To?, your Honor. If permitted to 
testify, kr. Passino would testify that when Erunclle npohe 
to bin the first tine, lie said that San Tabachncck had sent 

4 I 

him out to find out what was going onj that Brunello then 
said if the Union got in they would close down 

IE. BOCICU-EIlf: H cm hold one moment, if I nay. I would 
submit that tho offer of proof made by Mr. Sheridan should 
be limited to that portion of tho conversation which he 

I 

eonv.ends borers on tho issue of whether Bruneile was at that 
tine an agent. 

JUDGE COIISTAITZniE: I i nd or stand that, but he's also 
entitled to the rest of tho conversation in case tho Board 

I 

thinl:a that I*n wrong on agency. They nay v/ant to send it 
back for further hearing. If they think I*a right on agency, 
they will ignore tho other conversation, so I'm going to 

! 

allow the whole thing in. I think it’s a proper offer of 


proof, 


Go ahead. 


ME. SHERIDAN: Yen. As I started to cay —— 

OULCE CCI'32AirfIHI2: Vihat do you mean by "yes," you 
agree \ri.th nc? 


I 
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MR. SHERIDAN: No. 

(Laughter) 

HR. SHERIDAN: Mr. Brunello said, as I naid before, 
if the Union got in they would clone down because they were 
definitely against the Union? and that during one of these i 
conversations, at least, Mr. Solomon, who wan at that tine, 
of course, an adnitted supervisor, warehouse manager, walked 
by and Brunelle said substantially what Mr. Engel said he 

I 

said about the fact that Mr. Solomon was there, to hie 
knowledge of the conversation. 

HR. EOCICTEI!?: I don’t believe that anything wae said 
by Mr. Engel about Mr. Solomon's knowledge of what was being 

j 

I 

said, merely that n conversation was in -nrocoss, but the 

I 

record will chow. 

JUDGE CQESTAIfTINE: No, no. I have ruled that Solomon's 
mere presence there did not constitute ratification. The 
Board con reverse me. Ho has the right to tell the Board 
all tho circumstances relating to thi3 man's agency, so I'll 
allow that in as en offer of proof. 

MR. SHERIDAN: All right. 

Q (By Hr. Sheridan) Did you picket during the strike, 

Mr. Pesnino? 

A Yen, t;lr. 

Q And how often did you picket? 

A Every day. 
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Q 

A 

Q 

A 

Q 

A 


Q Whnt was your shift? 

A 12:00 coon to 4:00 o’clock. 

Q Haw during tho tir.cs you were picketing, were there 
ever any occasions when you caw Mr. Isndore Tnbachneck at 
the picket line? 

A Yes. 

Ho*./ often did you ceo hin there? 

A day? 

No, hov; often? 

Oh, maybe four tines a day. 

And did he say anything? 

Veil, he was constantly harassing. 

HR. BCOfSTEIN: Well, I object to that as an improper 
ck.uacterization and novo that it be stricken. 

JUDGE CONSTANTINE: Only the word "harass. M 

MR. DCukfTSIN: Without tho word, ho hasn't said any¬ 
thing. 

Q (By Mr. Sheridan) What, if anything, did Mr. Isadoro 

Tabachntck ray? 

A That we'd bo staying there until tho v/intertine come. 

Q Do you recall a conversation — did you at any tine 

overhear a conversation between Isadore Tabachncck and Gary 

Dcyss? 

A Yes. 

Q Who is C’ try Dcyss? 
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A Who i a he — he'a an order celector. 

Ko'o also an employee, is that richt? 

A rdLght • 

Q V.’ao he one of the pickcters? 

A Yea. 

Q And v.’hnt did you hoar of this conversation? 

A That he was bo for on the bottom — 

Q Pleano, just soy who's doing the speaking. 

A Oh, Isidore* 

Q Okay, and what did ho soy? 

A Wow do you vrant me to say what I woo going to nay? 

Q Yoah, what you heard. 

A IIo told Gary Deycs that he — first of ell, he asked 
G^ry Deycs what his nano was. He has a nickname, we all 
know him ns "Fancr." Co he vent in the office and brought 
out a seniority roater and he couldn't find hie none on the 

! 

list at all, so then X told him his name was Deyss. Gam 
said, "You're eo far do*>.T) on the bottom of the seniority 
liet, I'd hire Mrs. Bichop or Krn. Passino before I'd even ! 
take you back in tho warehouse again. ** 

Q Hid the tvo wives that he referred to ever work at tho 

I 

Trading Port? 

A I know ry wife didn't. I don't know about Mrs. Bishop, 

though • 

I 

Q Did you attend a meeting on or about September 29th at 


C 
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the Union Kell? 

A Teg, sir. 

Q And whet, if anything, did tho cnplcyees do at that 
meeting? 
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A They voted to go back to work. 

• j 

I'll direct your attention to — it •a been stipulated 
that you wore one of tbe individuals vho offered to return ' 

to work on October 1, 1973. Vho did you talk with on that ' 
occasion? 

A Isadcre and Avrun outside tho door. 

j 

Q And what was jour conversatioa with Avrum? 

A He said this could have been settled in cone other way,' 
without coin- cn etrifca. 

i 

Q And v/hat, if anything, else did ho say about — this is 
October 1, now, when you offered to return. 

A Eo Just said that it could have been settled some way 
else. 

Q .,. 1 -at, if anything, did he nay to you about your job? 

| 

A "There's no work," that's what he said, tho first thing, 
"There's no work." 

Q runt's what X nean, yc-ih. Bid ho cive you anything on 
that occasion? 

i 

A Tea, a layoff slip. 


JUD02 C0:.oTAl.fi:;g: 
TIB VT7IB33: 


V.ho gave you that layoff clip? 


I 


It v/ss Uolen Schenck. 


1 





Q (By Hr. Sheridan) Vho is she? 
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A She works in the office downstairs. 

IS;. ri^IBAIT: Will you nark these for identification, 
please, no General Counsel*3 Exhibits 10(a) and 10(b), 


i 


(2b© document abovc-rcferred to 
-■ was narked General Counsel's 
Exhibit 2!o. 10(a) thru (b) for 
identification.) 


Q (Dy Kr, Cheridan) I chow you what’s been triced for 
identification, as General Counsol’s Exhibit 10(n), Hr, 
Passino, and ask you if you’ve ever seen that card before? 
(Document shown to witness.) 


THE WIEIEBS: Yes, sir. 


. 


» 


Q (By Mr. Sheridan) And who gave the card to that indi- 
virtual? 

i 

A 1 did. 

Q And whit, if anything, did ho do with it v.'hen you gave 
it to him? 

A He filled it out and signed it in front of me. 

Q And what did he do after he filled it out and signed itV 

A Gave it back to me. 

! 

JUDGE C0S3TAETIITE: Kay I have the name of that indi¬ 
vidual? 

: 

HR. S 12 UDAIT: Yes. Warren Delta, D—e—i—t—z. 

JUDGE CCrTCr/JDTIirS: Thank you. 

Q (By lir. Sheridan) I chow you General Couneel’s Exhibit 
10(b) and ask you .if you’ve ccon that card before? 
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(Document shovm to witness.) 

THE WlfflfSSS: Yes, sir. 

Q (Ey TTr. Sheridan) And who cave tho card to that indi¬ 
vidual? 

A I cave tho card to him. 

Q And what. if anything, did he do with it when you grave 
it to hin? 

A Ho filled it out hut X did not nee him eign it. 

Q He filled it out? 

A Yes, but I did not sec hin sign it. 

JUDGE COlTETAimiTE: Veil, after he filled it out, what 
did he do with it? 

j 

HIE V/TTEE3S: He gave it hack to no. 

JUDGE COITETAimiTE: All right. 

Q (By Hr. Sheridan) Y.hen he gave it back to you was it 
signed? 

A Yos. 

lin. £LL.*.iIDAN: I offer in evidence General Counsel*s 
Exhibits 10(a) and (b). 

o 

MH. EGOlvSTZIII: Ho objection. 

JUDGE COEGTAHIIHE: In tho absence of objection, I’ll 
receive then. Hay I hove the name of (b) just for ray notes? 
HE. CIDitlDAlT: Douglas liar tin, H-a-r-t-i-n. i 

JUDGE 0OUSIAI:TINS: Thank you. 

(The document, heretofore marked 


! 
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A 


General Counsol's Exhibit I7o. 
10(a) thru (b) f was received in 
evidence*) 

JUDGE CC;;3TAirri:rE: I juct want to bo cure that I've 
been keeping track — it will only take a second* Yty notes \ 
chov/ that you've introduced 35 cards; is that obout right? 

1 

1 

IH?. EirGHDATI: I really haven't kept track of then. 

I 

I can tell you in a second. 

(Pause) 

I 

JUDG^ COJSTAUDXirE: It doesn't matter* The record 
will — 

KH. EILEUDA17: It's either 34 or 35. 

JUEGE CQ?5STAinJIIlE: All right. 

Q (Dy tx. Sheridan) All right, Hr. Pnssino, I direct 
your attention to about tvro weeks after the strike ended. 

1 

Did you go to the warehouse? 

A Toe. 

Q And who, if anybody, did you speak with? 

A A*/run Tabachneck and Luke Drunollc. 

Q Where did you apeak with then? 

A In a little sublet office they got, whero Luke 

l 

Bruncllc'c desk is— across from his desk, I mean. 

I 

JUDGE CGirSTAIITIIIE: At this tine ny not os show that 
Erunclle va.3 a cupcrvinor. 

KR. EJiLUIDAIT: Tea, that's correct. 

JUDG" COUGT/d2TI!JE: I ,1ust want to be cure my notes are 1 
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right. 

Q (^7 Mr. Sheridan) All right. Now when you first went 
in thero, v.'ho was there? 

i 

A Vho wan there — I seen Luke. 

Q I mean when you first vent to the warehouse? 

A When I first wont to the warehouse? 

Q No. Vhcre did you speak with these individuals? 

A Oh t right in his office. They cot an office in there. 

Q Right. And who was in the office? 

A Okay, there was Avrum and Luke, then Gan cane in and 
shook ny hand and Ioadore camo in and shook ny hand. 

Q Did you have a conversation with Avrum? 

A Yes, more or less. 

Q All right. And what was the conversation? V/hat did you 
say to him and what did he say to you, if anything? 

A Vo cot talking shout the guys who did go hack to work. 

j 

He sort of like showed ue a list right there, end I told him 
we had an election coning up pretty soon and 10 of them out 
of the 18 would probably go for the Union ©nyvoys. 

Q And what did he Gay? 

A He doubted it. 



22 

23 

24 


Q Vhr-t else did ho nay, if anything? 

A Then ha sort of, like, was asking mo how I would vote, 
and I told him I was undecided, and ho said, "That's hard to 
believe because you're hcedr.trong on it." 
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JUDGE COITSTAITTXUE: I would like to go off the record 
for a moment* The tape 1b running out# 

(A chort recess taken to change the tape.) 

JUDGE C0!I3TA!TTL<Sr Ve didn’t go off the record so let’s 

proceed, 

Q (Dy Ilr. {Sheridan) I7ow, Hr. Par,Giro, going hack to this | 
conversation that you’ve been testifying about, you tes^i- 
fied that Hr. Avrum Tabachnock asked you how you were going 

to vote? 

A Tea. 


Q And what woo it that you said? 

A I said I wan undecided because the Union showed me 
nothing end they have showed ne nothing for the seven years 

I was there. 

Q And what did Avrun Tabecbneck reply to that? 

A "Hell, that's hard to believe." 

Q Do you recall anything clno that he- oaid during t. o 
conversation? 

A Ho, but Icadore cow.o 5'., vhen he shook my hand. He raid, 
"I want to see you before you leave." 


q K0| — I’m talking now about Avrum. Do you remem¬ 

ber Avrun Tabechncck saying anything else during the conver¬ 
sation? 

A I can’t rcneiibcr. 

q Do you recall him asking you anything else, other than 
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1 jj what you've teotified to? 

A If I do, I don't remember, 

•? 'I 

| JU2G3 COICTAirniTE: I'a Going to rule that you've 

1 erhousted his memory. 
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ITow I wont to rooke it clear that you any ask questions, 
but try, by the nature of the question, even though it's 
leading, not to put the answer in his nind. You can oo 
ri\;me it that it's ntill a leading question without suc- 
Costing the answer. Go ohend. 

Q ($y Hr. Sheridan) Let ne ask you this, Ilr. Passino: 
Vhat was the first thine Hr. Tabuchncck asked you when you 

I 

first tal!:cd to bin? 

MR. LCOaSTSHT: Which Mr. Tabachneck? 

Q (By Mr. Sherid.n) Avruu. 

I 

JUDG2 CQITSTAirmS: He's still with Avrum because he 
said — 

TTIG U1TJ. ESS: that was the first thing that he asked? 

Q (By Hr. Sheridan) Vho spoke first during the conver¬ 
sation, yoursolf or Ilr. Avrum Tabachncck? 

A I did. I asked him when was he coins to take some of 
un back to x;ork. 

Q And what did he cay to this? 

A It would bo a couple weeks. 

Q All right. You've testified something; about a list he 
had? i 


I 
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A Yoo. The non that went back to work, that didn't stay 
out the full three weeks of the strike that most of us did. 
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aIic guys tt went back srd, I don't know, one or two guys 
i'O bock c day, and he had a list there vrith each date the 
LP-T come b'ck, end they had to respect the rights of then 
guys before they would take anybody back. 

Q Arid vhat did you respond to this? Did ho show you the 
list? 

A Yes. 

Q And what did you respond to thic? 

A I told him that there's about 1C frays named on the 
list, I er.id, "10 of then will probably vote for Union 
anyways." 

Q Ihen what did ho say to this? 

A He doubted it. 

Q All right, now, at this point, what do you recall him 
saying* after he cnid he doubted it? 

A (17o response.) 

Q Let no ask this: In addition to his na kir tg you, which 
you've already testified to, how you wore going to vote, do 
you remember him adding you anything else, or questioning 
you? 

A I can't thin!:. 



t 


Q Do you recall during the conversation your telling Ilr. 
Tnbochneck any particular problems you had at the v/arehousc? 





A Oh, yon, that I was tired of doing everything in the 
place, 

Q Before you said that, did Mr, Avnra Tabachneck say 
anything to you? 

A It ran none liko Luke — "J.-.do in always crying what a 
good worker y<-^ are, patting your hack, and all this stuff." 

Q Prior to your saying that you v:ere tired of doing 
everybody nine's v/erk, did Ik*. Avrun Tabachneck say anything 1 

to you? 

HR. lCOKSTKIII: Wait a minute, I don't think that's a 
correct statement, what the witness said. I don't third: the 
witness testified that ho was doing everyone's work. I 
t/h-ink ho said "tired of doing everything in the place." 

THU UITN23S: Chat's what I cnid. 

Ill?. BCCIGTZHI: I don't think Hr. Sheridan's character- 
isation of it is accurate. 

Q (By Hr. Chexidan) All right, prior to your saying 
you'i tired of doing everything in the place, did Hr. Avrun 
Tabachneck cay anything to you that would prorapt you to 
answer it that way? 

131. EOCXGiZXh: I object to the form of that question, j 
J3LC1 COESTAirTIITE: I'll allow it. X don't think it's 
leading. 

TEG VIT3ES3: I forgot the question already. 

Q (^7 Hr. Sheridan) Wall, you've testified that you said 
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that you v/ere tired of doing oil the work in tho place. 

I 

Uas there anythinc that Hr. Avrum Tabachneck eaid to you 
\ v, .'h prorated you answering — in raying that? I 

A Veil, then v/c got talking about different people in 

I 

tho warchcu.ro, too, who the dogs were* who didn’t do all the 

I 

work, who did the work, and all thic stuff here, and that 'h 

% 

when I told bin, I .raid, "Veil, if I do more work than them,; 


vlty dor * t I G^t paid norc?" 

I 

Q All right, let mo ack you thio: After the end of the 
conversation, what did you do? 

I 

A Chen Isadore told ne, when ho shook my hand, that be 
wanted to see no before I leave. 

Q And after you left — after you had the conversation 
with Avrum, where did you go? 

A I had a talk with Luke then. 

9 

Q All right. there did you have your toJLk — when you 

i 

cay "Luke," is that lir. Brunelle? 

! 

A Luke Brunelle. I went to tho bathroom and I come back , 

j 

cut and he was — we call it the lunchroom, where the 
refrigerator and stuff is there. 

Q Van r.nyono else thcro? 

A Canper Danbrose walked in. 

^ ** 

0 Lid ho hoar tho conversation between yourself and Luke? 
A l*o, Luke was hush, hush, hushing all he kept — Luke 
wanted to ray vac, "Vhy couldn’t you do thio with a Company 
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union? 

Q Maat did you any to thin? 

I said, It would never work because you’d do Just like 

you have before, C ivo us sonethlng and a week later take it 1 
aw ay fron us." 

Q And efter you finished the conversation with Hr. 
Brunelle, v;hcre did you go? 

A Then I vent down to the lower office with Iscdore. 

Q And did you have a conversation with him? 

A Yeo„ 

Q And what was the conversation? 

A Veil, he knew I was on public assistance at that tine, 

1 . elf are, and he tried to get ne to work underneath the 
table on a Sunday, filling orders. 

Q What did he nay? 

m ‘ EOa ’ Bra:I 'i I object to the witness's answer end ! 
rove to strike it. I have no objection to anythin ho says 
Isadoro ffiabacjmeck said, but X think that's nothins tut a 
characterization by the witness. 

JD3)GE CQIwT/J7fIira: Well, let’s find out. Did he use 
the wordr "under the table?” 

3SE VTESGG; Yc3. 

JCBGi Cw..ja. ::n:n3: 1*11 allow it. 

Q (By Hr. Cheridon) What were bio exact words, Hr. 

Psssino, rb best ns you can recall? 


i 
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A He said, "Glenn, I know you need money; I like you; 


end I know v:e always get along fine* I know you can use 


the money. If I cot an abundance of orders this fund.ay. 


can you cono in if I call you up, or you call no up and find 


Q What did you nr.y to this? 


A I said ‘’no." I said, "Isr.y, I know you like me, end I 


like you, hut as far ns you calling Welfare on r.e Monday, 


I’d be in jail Monday afternoon for working under the 


table." 


Were you ever recalled? 


A Ho. 


HR. anniDAII: Mothing further, your Honor. 


JUHG3 COHSrjmiTH: All richt. 


CR0S3-mi m'ATICfl 


Q (By I;r. Bookstcin) Hr. Paosino, did you G*' r c 
representative of the Board a signed statement? 


Yes. 


Q One or uoro than one? 


A It was ono and a partial of another one. 


HR. BOOIISTEX!!: I would move, then, for the production 


of those statements. 


HR. EIERIDAIT: Well, your Honor, we only have one 


sinned statement from Hr. Paosino. I will represent that I 


did, in fact, speak to Ir. Parsino and I made some notes, but 
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they've been inco r po ra ted in ny brief — 

JUDGE CCEGSAirnnE: All right, let me ask you this — 
it doesn't hove to be unier onth. Did you rend back to him ' 
the part which in not sworn to, your notes, did you ask him 
i.'betbcr those notes wore accurate and whether he confirmed 
then or not, or did you merely write fro 3 tho notes into 

j 

the affidavit and then ask hin to confirm in the affidavit 

I 

what ho said? 

IE?. EHZ 21 DAIT: Ho, I — there's only one affidavit, 
your Honor, but — 

JUDGE C0UE2AHTIHH: You still haven't answered ny 
question. Die you take i*p with hin the part that i 3 in your 

1 

notes — you said you took down some notes. j 

HR. EEEHIDJ12T: Ye 3 . 

1 

JUDGE CCECEAUZEIiE: Did you read those notes back to 
him? ' | 

I 

GHEUIDAIJ: Yes, X would have had to done that during 
pre-trial, but I now have incorporated the notes into my 
trial brief, your Honor. I havo no notes an such, other than 
what's in the trial brief. 

JUDGE CCUfffimirE.‘ All right. In other words, what 
you took in the notes you put in tho affidavit? 

MR. EHERIDAH: JTo, thero'n only one affidavit, your 
Honor, which was tfiken early in tho investigation. r fho notes 
are in no affidavit. 
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JUDGE COCTSTASTDrE: It doesn’t natter. If — the 
Board has ruled that if you take notes and then read then 
h*?c7i to bin and ark him whether he confirms then or not, 
that whethor he swears to then or not, Counsel is entitled 
to those. You know, yourself, whether you took then up 
with bin or not and asked hin to confirm then. In othor 
words, did you read your notes hack to hin, as distinguished 
from rending the affidavit bac): to hin? 

KB. CH2RIDA1I: I didn't read tho notes hack to hin. 
JUDGE CCICDAETHIE: All right. Since you didn’t road 

I 

then, there was no occasion for hin to confirm them, 

I 

. 

therefore, I'm going to rule that you don't have to, unless 

I 

you want to, give lie. Doolcatoin the notes, hut he is 
entitled to the affidavit. 

i 

MR. BOOICEilinr: If I nay cay so, Ilr. Examiner, under 
Section 102.11 2(d), the term "statement" would incorpor- 

i 

etc — include a written statement nado by tho witness and 
signed, or otherwise adopted o. i approved by him, and I 

: 

would respectfully submit that the notes taken rig' have 
been otherwise adopted or approved by the witness without 

I 

Mr. Eheriuan having read then back to him. 

JUDGE COITETAITTinE: Veil, I'm going to rule that he's 
got to read then back or at least show then to hin, there's 

I 

nothing in between. 

MR. GHEBIDAN: Your Honor, I'll tell you what I'll do. 







I id.ll, in fact, although I don't really feel I need pro¬ 
duce then, I will give Mr. — 

JTJDGU COUETAL'TIi.'js: I'n not ordering you to do it. 

HH. SHE-ilDAU: I'll do it anyway. ! 

JUDGE CCCwTAITIIEE: All right. 

liA" - . I'll give Mr. Bookntcin part of cy 

triel brief i;bich includes what he ban testified to beyond 
the affidavit — he's been permitted to testify to. 

JUDGE CGUSIAEUHS: I know what the Rule cays. It 
eays, he's cot to adopt then, but he can't adopt then unless 
they re read to hin, or unless, scnehoif, they're called to 

i 

his attention and he says that that is correct, but there is 
nothing to indicate — 

IxH. DCOIL^'IEU?: But Mr. Sheridan has not yet stated 
whether the witness was handed the notes, perhaps, and read ! 
then and sold, yes, that's rioht. I'd be happy to nccopt 

Mr. Sheridan's word, by the way, on whether or not they were 
adopted by the witness. ^ 

JUDGE CQUSIACTEE: Ho cays they weren't. (They're only 

j 

his trial notes. 

| 

KH. BCGZSIEUT: If he says that they weren’t adopted, j 
then I have no interest in then. 

JUDGE C0D3TAIITI1ZE: All richt. He doesn't want then, j 
Just give hin the affidavit. How many pages? 

HE. nEnii lL AlT: Three pages* 
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JUDGE COrmTATWITTS: All right. 

HR. CIIERIDAIf: Your Honor, go q matte: of fact, I would 

I 

prefer th^t !!r. Bookstein do have the notes 
JUDGE CCNC2A T TTIITE: All right. 

IE. r.G0IIS7Zr!T: Ue’re pi eying outfox the Cent on here. 
(Loughter) 

JUDGE CCHSTAIITINE: Cone beck at ten minutes to three, 
gentlemen. Vo*11 have a recess until then. 

IE. £GnEIDAlI: I’d ;Just like the record to chow that I 
an giving Hr. Bookctcin a signed affidavit consisting of 
threo pegc- 3 , ; lun two typed notes relating to other matters 
ho testified about. 

i 

JUDv/2 COIioTid. All right. j 

(A short recess was token.) 

JUDGE COrrGZlETHTS: On the record. 

i 

I 

Q (By Hr. Bocks tain) Mr. Pnssino, t/hen you attended the 
September 5 meeting ot which Con Tabe chneck spoke to em¬ 
ployees, did you notice whether or not he held some papers 
in his hand? 

A Yes, he had papers in his hand. 

Q And do you recall approximately how long ho spoke? 

A Approximately 25 minutes. 

q And do you recall — withdrawn. Hr. Sheridan, on 
direct examination, asked you what Hr. Tabachneck said on 
that occasion, did he not? 


< 
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A Yes. 

Q And you cnsv/ered bin? 

A Yc3. 

Q When you answered him, was that all you recall llr. Sam 
Tabachneck raying that day? 

A Yes. 

Q I’ov/ on the occasion on the picket line when you over- 
hoard this conversation between Isadore Tabachneck and Ik'. 
— is it Deifez? 

I Doycs, 

q _ Dcyss — did you see the paper that you say lead ore 

Tabachneck brought out? 

A Yes. 

Q Isn’t it o fact that when you gave a signed statement 
to the Board Agent concerning that picket line incident, 
you made no mention in that statement about any piece of 
paper in Kr. Tabachneck’s possess.'on? 

A I said he brought a seniority roster out vith him. 

Q We're talking about the picket line incident? 

A Yes, with Deyss. 

Q I call your attention to your statement Mr. Sheridan 
gave ne and I ask you if on the last page, is that your 
signature, Kr. Pi3cino? 

A Yes. 

Q Would you read Paragraph 7 to yourself, please? 
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A (Uitneno conplico.) 

Q And I o.ok you, isn’t it a fact that in your signed 
statement there is no mention, in connection with the picket 
line incident you described on direct examination, of Mr. 
lendore Tebnchneck having a seniority roster or anything 
else in his hand? 

A It c?yn right here, though, “ho had seniority list." 

Q Isn't that referenced to something that Hr. Ioadore 

T.ibachncck said to Beyco? 

A Would you repeat your question again? 

Q Yes. Isn't it a fact that you told the Board that Hr. 

lead ore Sfebacbncck said to Hr. Deyos that he was so far back 
on the seniority list, et cetera? 

A Hg said that. 

night. But isn't it also true there io no mention in 
your statement to the Board of Mr. Ioadore Tabachreck 
physically havin~ any list at ell on him? 

A no, I remember thin precisely because I told them that 
he had a seniority list with bin. 

Q My question is, docs it appear in that otateaent? 

A Ko, it doesn't. 

Q All right. 

JUDC-B COITBfAUIITJE: I night cay that ny note 3 don't 
tliow that that state ent — that he said anything about a 

1 

paper in his direct testimony. You brought that out on 
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cross, so I eeo no inconsistency ‘between his testimony and 
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i 

2 i 

j 

that paper. 

f 

• 

3 1 

i 

13. EHEniDAIT: I always lilte to let the record stand 

i 

r 

: 

4 | 

when these things are dene, your Honor. 

f 

f 

• 


JUDGE CC2TGMTIHS: It’n all right, I*n Just commenting 

f 

t 

6 i| on it. 

!j 

l 

7 ! US. BOOEETHIlI: My rotes are at variance, and whatever 


* 1 

it is, it will show. 


1 

9 ! 

JUDGE CONSTANTINE: Yes. I might say that these little 

10 | 

things aren’t going to decide the cnee. I*n going hy — 

; 

! 

11 ! 

IIR. BGCHETEHr: I have no further questions. 

• 

• 

12 i 

JUDGE CONSTANTINE: All right. Do you havo any re- 


• 


; 

i % 

! 

direct? 

* 

[ 

j 

w i 

ME. SH2NIDAN: No, your Honor. 

’ 

1 

15 | 

JUDGE COirSTAimiTE: You may step down, Mr. Witness. 

» 

16 

(The witness was excused.) 

' 

17 

1 

1IH. BOCNSTEXH: Key the record chow I an returning 


18 j 

Mr. Gheridsn’c statement, sir? 

. 

■ 

— 19 I 
> 

I 

JUDGE CONSTANTINE: All right. 


20 

MS. SEESIDAN: Your Honor, at this pc \t Mr. Miller 


O | 

4. 1 

will ouection the next witnesses. 


22 

JUDGE CONSTANTINE: Of course. 


23 

T'7> r MULES: T call Mr. Charles Ballou. 
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" Whereupon, 
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was called ao n witneso by . > -*LalY of the General 

I 

Counsel and, having been firct duly mfom, was exa:lined and 

; 

testified an follov/3: 

JUDGE CGUSTAITTUIE* Please give your nnrae and address 
for the record* 

1 

TilE UITWE' IZ: Vfy n-no is Charles Ballou, B-a—1-1—o-u. 

j 

I live at 10G Colonie Street, Albany, ITcw York. 

JUDGE CONSTANTINE: I just want tro aok bin on a ques¬ 
tion, It has nothing to do v:itb the case. I used to 
practice in Springfield <• nd the best lawyer in Springfield 
v/aa a nan by the none cf Ballou. Zero you related to bin? 

t 

TiD3 WITNESS: No. 

o 

BIFIST ESAIIIITATICII 

Q (By Iir. Killer) Mr. Ballou, have you ever worked, at 
the Trading Fort? 

A Yes, I have. 

Q From when to when? 

A I worked there on three previous occasions; orco in 
1939; cncc in 1971 ; and a grin in 1973* 

Q l,Dot happened in 'C9 and '71? 

A In '71 I wan laid off because of lack of work. *69, I 

can't roinenber. 

Q Do you know if they followed any proceduro in 1971 in 

deciding who would be 1-rj.J ofi - ? 

Seniority. 
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Q Lid you ever return to Trading Port after that? 

A Yeah, June, 1973• 

Q ITow in June, 1973 ♦ Kr. Ballou, how did you go about 
obtaining work at the Trading Port? 

A I first vent earlier, before June, and I npoko with Kr. 
Solomon but he caid ho didn't need anyone ct the tiro. And 


i 

i 


I 




then I believe it was June 2nd, it wn 3 on n Saturday, I got 
u call from Luke Brunello telling re that Ik*. Solomon would ' 

i i 

like to see no, so I went up and seen Mr. Colonon and ho 

I 

hired ne back. 
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Q Lid Kr. Urunclle say anything to yc at the time? 

13. BOCICSTZEK: 7 object — 

. 

Q (By Hr. Killer) Do you recall Kr* Bruneilo saying 

! 

anything elno? 

KB. B00IIGTEI1T: I object to any conversation v/ith Mr. 
Erunello. There has been no shov'ing that as of June 2nd 
Hr. Brunellc had any status ct all, nor is there anything in 
the Complaint covering that period. 

JUDGE COUgTAimilE: They have a right to show that as 
of that timo he had supervisory egency powers and that they 
continued until now. 

t 

III?. BOG-LSTSEH: I have no objection to anything tint's 
going to show Kr. Brunclle'e status on that dote, but there 

a 

has been no showing end I don’t — unless ilr. Killer want 3 


to nay the purpose of eliciting thin conversation in to chow 
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his status on this date, we don't know that. 

J»Ii* KILLT21: It io to show hio status. 

JTO05 CCJToT.'JTTIirE: fa ahead. 

| 

Q (By Ilr. Miller) Dc you recall Mr. Luke Erunelle cay in 3 
nnythirg else? 

A He just mentioned th-t he put the word in for me and 
Mr. Solomon would lik; * to come up and talk to him about 
coning beck to work. 

Q How bo tween the tire that l. . — 

CGHCS.-OTIITE: I seo nothing wrong with that. 

After all, they did nok how did you get your job in 
June, and I third: they fc- vo n right to show how. I'n not 
-* ri o that proves anything but it does show that he cane 
bock in. Juno. I'll allow that. 

Q (By i!r. Miller) Vhc .11 you reported to work, what 

happened? 

A I reported on a Saturday end la*. Color.on told no I 
could cone back to work and I started tbo next Monday. 

| 

Q low, Mr. Ballou, do you know whether or not Hr. 

Brunclle has been inv lvcd in the hiring of any employees? 

1 

A Just by his telling no as a friend, mentioning it to no. 
Q Vhnt did ho tell you? 

A IIo told me that he — I was asking hin about another 
friend, n mut 1 friend of Mr. Lrunello end myself, end —— 

Q l.ho is this? 


1 








* 


X 


A John Fcdele <— and ho told me that he had gotten John 
Fedele a job at the warehouse part-time* 

Q And when did he tell you this? 

A I couldn't Rive you the exact date. Vo were speaking 
friend to friend — I couldn't givo you a specific date. 

Q Do you recall what year it wag in? 

A Foil, it was approximately around the tine when I _ 

just “before I went bac!: to work, when I had the tall: with 
Luke. 

Q Dow are you familiar at all with any cf Mr. k: mclle'n 
“benefits? 

A Veil, I know — 

Ye*s or no? 

A Yea. 

Q Ckiy. Could you tell us which benefits? 

Id?. EOOACdAIIT: I have no objection to this providing 
Counsel pinpoint.^ seme date. 

Q (Ly Mr* Hiller) Veil, let's sny prior to October 1st, 
while Hr. Erunelle wap a buyer? 

^ * Yc*c. He naie, I think ho told me, $200 a week, plus 

the use of the Company automobile. 

Q You cry ;*200 a week. Do you know if bo wan hourly 
paid or salary paid? 

A Salary. 

Q Do you know whether or not hr punched n clock? 
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A Ho, ho didn't. 

JUDG3 CCIIHTAKTILTE: Let rae ask you just one question, 
to add o Tumorous note to this. Do you punch n time clock, 
Kr. Hiller? 

Ml. I TILLER: Ho, I don't. 

I 

JUDGE CCir.?<2Al!TINE: Bo you clnin you’re a supervisor? 
HR. HILLER: Ho, I don't, your Honor, hut I think in 
thin cone it tc* dr. to *'hr.r supervisory hosed upon nil the 
other evidence that's already been in, plus Hr. Ballou's 

9 I 

testimony. 

ns. EC0::GT2HT: Ue have an artist difference of opinion 
on that. 

Q (By Hr. Hiller) Hew, Hr. Ballou, did thore over couc 
a tine when you, personally, went out on strike? 

A Yes, thcro wan. 

Q Did you personally picket? 

A Yes, I did. 

Q And how long did you picket for? 

A I picketed for three weeks. 

Q Is that the entire length of the strike? 

| 

A Bight. 

Q And did you have any specific shift that you picketed? 

A B' ily, from noon to 4:00 in the bock part of the ware¬ 

house. 

q ITow, Hr. Ballou, let ne direct your attention to on or 


h 


f 





' |! 


ft, ’I 

if 

| 

9 I! 

10 


11 

12 !| 


13 

14 lj 

15 l| 

in 
17 
IS 


19 




20 ti 


21 


9) 






232 

about September 13th or 1'ith. Did you have occasion to 
speak Yiith o Ilr. Isodoro Tnbnchncck? 

A Yes, I did. 

■ 

Q And where was this? 

i 

A Thin van in the rear part of the warehouse while I xnn 
picketing. 

Q And wan anyone else present? 

A Day Ynlerlo and Eddie Fociencki. 

i 

Q And who are they? 

A Two other employees at the warehouse* 

Q Gray* And vhnt did ilr* Icadoro ‘r’abachneck nay to you, 

I 

if anything, and you to a? 

A He come down in bin car and he got out, come over, 
shook ry hand, end then he raid, "X want to thank you, you've 
done me a Croat favor." lie said, "I've been working in 
this business since X was a boy ~nd I'm ready to get outj 
I'm over 70," he said, n I'n going to close the place up and 
go to Florida and retire." 

Q Do you recall whether or not ho said anything else? 

I 

A He said if we got the Union in there, they would just 
board up the doors and that would be the end of it, no one 
would work. 

Q 01:'ay. how, Ilr. Lallou, I want to direct your attention 

! 

to September 29th, 1975. Did you attend a Union meeting 
that day? 
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A Yes, I did. 

Q And did the employees vote to return to work? 

A Yes, wc did. 

Q Now did you, in foot, report to work on October let? 

A Yea, X did. 

Q And vrh.it tir;e did you report? 

A Veil, I cot there around ten ninuteo to seven and I 
vent in around 7:00. 

Q And when yc\i went in, did you speak with anyone? 

A I walked in; I waited in line, and Avrun Tabackneck 

j 

v;as talcing nanco and addresses of the people, and handing 

I 

! 

out unc-nploynen'. slips. I asked him if he was going to call 
the people back by seniority, end he said that he was go-rig 
to try to. 

Q No*vf, I!r. Ballou, let ne direct your attention to on 
or about October 8th. Did you go to the warehouse that day? 
A Yos. 

Q For what reason? 

i 

A Veil, I wan at the Union Hall with Richard Leblanc — 

Q And who is Richard Leblanc? 

A Another employee of Bi-Lo. He lived near me and on the 

< 

way going towards hone, he said he wanted to stop at tho 
wareh ... and speak with Avrua Tabachneck. Co I waited for 
hin out in tho car. 

Q And how long did you wait? 
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1 

A 

i 

About an hour, at the most. 

2J4 

2 I! 

|j 

Q 

And then what happened. If anything? 


3 I 

(I 

i 

A 

I finally got out and wont in to find out 

if he was 

4 i! 

going to be nuch longer, I was going to take the bus hor.e. 

1 

Ho 

was in the office with Avrun labachneck end 

Luke Hrunelle' 

b i 

M 

|| 

ond Just getting finished. When he got up to leave, Avrun ! 

^ If 

4 jj 

| 

, 

Tahachneok aaked n. if 1 would sit down and speak to hi* for 

8 

a minute. 

| 

II 

9 |i 

i 

Q 

And did you? 
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A 

Yeah. 
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Q 

And did a conversation take place? 

| 

A 

Yes. 

1 

13 j 

t: 

Q 

Vno vna present during this conversation? 
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A 

Avrua Tabnchneck and Luke Brunelle. 
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Q Cojld you toll us, please, what wan said, if nn-thingl 1 
A Well, Avrur. anl-ed ae if I had any Idea bow the nen that 
were out on strike felt and if I knew how they were going to' 
BO in the election. I told bin that 1 wanted the Union 
nyself but 1 couldn’t speak for the other ten. And then 
lake -irunelle asked ». if he could ask a, southing, and I 
told bin, yes. He asked no if 1 thought there was any 
possibility of settling this whole thing without 294 , n ke 
he centioned having o-.ee own grievance cosnittee, our own 
shop steward, and 1 told bin as far as I was concerned, no, 

I didn't think so. but, again, I couldn't speak for the other 
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people. 

Q Do you know whether or not Mr. Leblnnc has been rehired? 
A Yes, be has. 

Q J«ow, Mr. Ballow, it’s already been stipulated that you 
received tho I.ovenbcr let letter. | 

A Correct. 

Q Prior to receiving that letter which vao on November 
lot, did you have occasion to phone the warehouse? 

A Tec, I did. 

Q And did you speak with anyone? 

A First I spoke with Luke and I asked Luke if he thought 
there was any chance of no coning back to work, end he said 
no, ho didn't think so, but he %/anted me to speak again to 
Avrua Tabachncck. So I cEked Avrum the sane question, and 
he said no, there was no chance of ne ever coning back there, 
ns I can see by the letter, but at that tine I had not j 

received the letter in the nail yet. 

Q Now, Mr. Ballou, let ne direct your attention to 
November 15th. Did you report to the warehouse on this day? 

A Yea, I did. 

Q For whet reason? j 

A I had to pick up son© clothing I had loft there. I was 

working in the dairy and I had extra cloth5.ng there. 

Q l/hen you got there did you speak with anyone? j 

Yon, I did. I spoke with Avrum Tabcchneck Again. I 
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asked bin — 

Q Vhere did you speak? 

A In the office — in the rain office, 

Q How did you happen to be in there, the office? 

A Oh, I vent out of ry way. I naked Avrum Tabachneck if 

! 

'"=1 could — if I had enough tine put in the Job to collect 

. 

unemployment, and he said I was employed ns of November 1st, 
And then he asked me to cone in and talk again; I sat dov.-n; 
and he asked me if I was going to be at the election, and I 
said I was. He asked me if I was still strong on the Union, 
was I still going to vote for the Union, and I also said yes, 
and then he asked me v/hy I wanted the Union, and I told him 

| 

I worked for another company that had a union and I liked the 
benefits. And then he asked me, again, about the men on the 

j 

outside, if I had any idea hovr they were going to vote and 
if I thought any of them were doubtful, and I told him I 
didn't know, I had no idea. And then I got up to leave and 
as wo left, he said to me, "If you can find a way not to 
come to the election, I'll keep you in mind." 

Q Keep you in mind, did he say for what? 

A He said for employment after the election. 

Q Do you recall anything else that he said? 

A He said it doesn't matter how I vote anyway becauso 
there would never be a union in there. 

Q Did you vote? 




I 


A Yes, I did. 

\ 

Q Was anyone else present for nny portion of this conver¬ 
sation? 


4 

A 

Isadora 

was in, Just near the end. 

5 

Q 

Isadora 

Tubnchneck? 

! 

6 : 

; a 

Right. 




7 S Q 

TTov?, Mr. 

Ballou, let me dix*ect your 


to llove.’u'ber 19 t h , on or about November 19 th, did you happen 
to call the warehouse on this day? 

A Yes, I did. 

Q Why did you do so? 

MR. EGOrwTJiHf: I object to that, that is neither 
material nor relevant as to uby he called the warehouse. I 

i 

do not find that the Complaint mentioned anything on November 

29. 

i 

JUDGE CCNGTANTHTE: This is the 19th. 

Kit. KILLER: The 19th. 

JUDGE CONGTAKTHfE: I don't have the Complaint beforo 


HR. BOGLGTEIII: All ri^ht. I was {jotting a little 
annoyed vzith that window open. 

JUDGE COIJGTAKDINS: Shall I close the window? 

MR. BOCKGTEIN: !To, no, it's very pleasant. Thank you; 

I Just risbenrd the date, that's all. 

Q (Dy In*. Miller) All right. Mow, Mr. Ballou, on the 
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1 

0 

19 th, did a conversation take place when you called? 


•t 

A Yea, it did. 

» 

3 

Q Who did you speak with? 

f 

* » 

4 

4 

A Avrum Tabachneck again, 

■ 


5 

Q Okay. Would you relate to us what ho said to you and 

1 1 

6 

what you said to bin, if anything? 

j 

7 

4 

KR. E0CHST2HJ: Just a moment; if I may have a minute 

« 


8 

here. 

t 

1 

9 j HR. IULLZR: I'm not alleging this, Mr. Bookstein, as 

viol?.ting Section 3(a)(1), hut it docs so towards the (a) 

ll 

; 

(5) aspect. 

12 

A 

• • 

Q (By Mr. Miller) Could you, a grin, relate for U 3 % 

T 1 


J 

please, what the conversation vac? 

14 

! 

A Well, I had found out — 

15 

i 

JUDGE C C..S!AT;7T-.. 15: I7o — just the conversation. 

Hi j 

THE WITIJESS: Ch. Well, I called up as to inouire v.'hy 

17 

1 

1 

I'd chard Leblanc nno Ronald KocGilfrey had been hired back to 

f) 

18 | 

work ahead of me as I had more seniority than them. 

• | 

» ] 
i 

- 19 ! 

Q (By 1 st. Ililler) Who had more seniority? 


20 

1 

| 

A I had more seniority than them. 

• 

21 j 

1 

Q Quay, continue. 


1 

22 

A And Avrum said to me that the reason they hired them 

i . 

*..1 ( 

A 

back was because they were making less coney than I was. 

; 

• 

j' 

and he went find got some kind cf cheet of paper, I gueoe, and 


25 jj 

ij 

i, 

told me to wait a second. lie came back : ad told mo the 


1 

| 

_L 
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difference on our celery — in our wage. And then I had 
mentioned Harry Cone, and ho said *he reason they had hired 
hin \rr, because they had to have a black person working 
there. And then when I mentioned John Eobinnon, who had 
already been there — he i3 r.lco black — I asked hin, I 
vac wondering why because they already had a hlack nan 
there, and he didn’t answer. That was ns far as it went. 

Q Tow, Mr. Ballou, let re direct your ettention this 
time to on or about 1/ovcniber the 30th. Were you present 
at the Orchard Tavern? 

A Yes, I vac. 

Q And where is this tavern located? 

A Almost dirccl/1^ aero os from the warehouse. 

Q Okay. A.nd who were you there with, if anyone? 

j 

A Jin hi lien beck and Ira Stoekwell. 

Q And were any other c~ployoes there? 

A Frank Houck end Bob Bishop. 

Q V/ero they there — how long wore they there? 

i 

A Just through the lunch hour Fed Houck was there and 
Bishop stayed a littlo lo’iger. 

Q how, on this dey, did you have occasion to speak with 

I 

any representatives of Trading Port? 

A Yes. Philo I was in there Luke Brunelle, Avrrn 
Tabacnneck, lead ore Tabacanc-ck, and come other gentleman 
I don’t know c-ar.o in, and I sad ore started the conversation 
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by taking a check from the gentleman he wa8 with and 
showed it to me. It was for a large amount of money, and 
he said, "This is the v-y to win on the horses," and he was 
waving it at me. And then he said to me, "Ballou — 

JUDGE COTTSTAJTTIIfE: I night Just say that if he’s that 
good, I’d like to hove him give me a couple tips, too. 

I notice everyone is smiling. 

37HE UITI7IS3: And then Isadore eaid to me, he said, 
Ballou, you nay as well try to make your living on the 
horses now because you'll never cone back to Ei-Lo." And 
then j. heard tin tell Jin Dillenbeck, pointing to Prank 
H°uck and Bob Bishop, telling Jin Dillenbeck, that these- 1 
two men do the work of Dillcnbeck or any other three men 
that he — they do the work of four men. He also said 
he's not going to have to worry about me or Dillenbcck after 
Tuesday, and Dillcnbeck replied, "We'll see." 

I 

Q (By Hr. Killer) Do you recall anything else that he 
said? 

A Yes. Just before Inadore left, he held up his cignr 

and ho said, "We're going to do to you like the _ 

Q Do to who? 

A he and Dillcnbeck, I imagine —- directed to me, more or 
less — he said, "We're coing to do to you like the cigar 1 

commercial — what is it — White Owl, we're going to get 
you." 
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• 

1 

Q Now, Mr. Ballou, at thin point let me direct your 

( 


2 

i 

i 

attention to the day before the election, on or about 

\ 

1 

3 ' 

1 

' 

December 3rd. Did you have occasion at this tine to speak 

f 

f 

1 

i 

1 

4 

v:ith Mr. Luke Brunclle? 

• 

i 

• 

5 

H 

A Yea, I did. He called re at ny hone arour/l 8:30 at 

\ 

} 


6 1 

night. 



7 i| 

g 

Q And did a conversation take place? 

1 


fi " 

■ 1 

M 

A Yes. 

i 

I 


9 il 

Q Could you relate to ua what you said to bin and what he 

! . 


10 \\ 

ti 

II 

said to you, if anything? 

1 


il 1; 

MR. EOOKCTEIM: Pardon ne — what was that date you 



12 

1 

13 

13 

mentioned, Miko? 

UR. MILLER: December 3*’d. 



14 

1 

i 

Q (ry Mr. Miller) Continue, Mr. Ballou. 



15 1 

MR. BOOMGTEU7: May I have just a ninute to find ny 



16 

place hero. 

1 


17 

(Pause) 

I 


18 

IIR. BOGKBTEUI: I don’t know the purpose of the offer 



— 19 

1 

but I don't see any incident in the Complaint, Mr. Examiner. 



20 | 

i 

MR. MILLER: I’ll admit it's not specifically alleged 

1 


21 

l 1 

|! 

in the Complaint, your Honor. 



i 

JUDGE COHLTAIITIKE: Do you offer it as on unfair labor 


• 

23 | 

i 

24 

1 

practice or evidence of animosity, or v;hat? 

MR. MILLER: I'm offering it as evidence of animosity, ; 



2r» |l 

i 

plus it for*n towards the Objections which were — the elcc- 

I 
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tion was held the next day. 

JUDGE C ONSIANTINE : Which Objection? 

KR. KILLER: It is, in fact — 

JUDGE COITSTAIJTIIIE: Which Objection? dhey only show 
Objections which the Begional Director has stated shall be 
heard not all of then. Some of them he said would not 
be. I think Mr. Bookstein is entitled to know which 
particular one you're referring to. 

“• ram2!: l0Ur H ° n0r ’ bD 2 of the •'Supplemental, 
Decision and Order Directing Hearing and Order Consolidating' 
Cases and Notice of Hearing.” 

JUDGE CONSTANTINE: Which is GO — 

MR* KILLER: Beard Tvmv.4 +■ T v u 

^ ibit — J believe it's labeled 2. 

JUDGE CONSTANTINE: All right. 

MR. MILLER: It's 2(b). 

JUDGE CCnsauraiHS: 2(b), all right, 
tin. MILLER: It states, "Interviewed and interrogated 
employees concerning their loyalty to Petitioner and their ! 
intentions us to how they would cast their ballots." 

JUDGE CCBSURmB. What'c the number on that? 

MR. KILLER: Well, let's see — 

JUDGE COHSanraiKE: Whet is the number of the Objec¬ 
tion. because all the Objections do not refer to me? 

“• IalLIa: Zt 6a7S Objections" and then they 
liat Petitioner Objections 1. 3 , 4, 5 . 6, and 9 . If. just 





listed in here. 

JUDGE CONSTANTINE: Which number is that? 

MR. MILLER: That's Objection 5, your Honor. 

JUDGE CONSTANTINE: Is 5 one of those which is before j 

mo? 

i 

MR. FILLER: Ye3, it is. 

JUDGE CONSTANTINE: All right. You see, I don't have 

j 

the benefit cf that. 

MR. BOOKSTEIN: Do I understand, then, that the testi¬ 
mony which Mr. Miller would now propose to elicit, he is 
seeking to elicit solely in connection with Objection 5 

I 

» 

and not in the un. air labor practice charge — 

MR. KILLER: No, I haven't said that, Mr. Bookstein. 

MR. BOOXSTEIN: I'm asking the question. 

MR. MILLER: No. It goes towards showing, certainly, 
animus, and also — 

JUDGE CONSTANTINE: Animus on December 5th won't help 
me on deciding what happened on September 29th and October 
1 st. 

MR. MILLER: December 3rd. The employees have not been 
recalled, a great majority of them. Also — 

MR. BOOKSTEIN: Well, if he's talking about — 

JUDGE CONSTANTINE: Are you offering this cu the 

8(a)(3)? 


MR. MILLER: Yes 
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1 ij JUDGE COITETAHTOTE: All right, then. I'll admit it. 

Ij 

2 | It doesn't natter when the date is. I wanted to be cure — 

anicu3 is different, but 0 n the merits it’s still different,' 

4 |: eo it's offered on the 8(a)(3) and also on Objection 5, Kr. 

5 ' Dookstc-in. 



i 

23 ii 

I 


\ 


Go ahead. 

Q (Dy Kr. Killer) Cl"' , y. How did a conversation take 
place on December 3rd? 

i 

A Yes. 

Q Ckey. V/ould you relate to us, please, what was said? i 

A Lu3:e called me up and asked me on the phone what I 

i 

i 

thought the outcome of the election, which was Going to be 
held the nert day, was going to be, and 1 told him I didn't 

» 

know. He said, "The wry I got it figured, we're going to 
win by a landslide,” and he started naming names and telling 
mo who was going to vote and who wasn't going to vote, the 
way he had it figured out, and that's as far os it went. 

Q Do you recall anything else? 

IS. BOGIGiniT : The witness has said "that's as far as 


it went.” 

CODCTA7T2XJE: I know, but he has the right to 
rack the witness's uenory, assuming that the witness needs 


i 

i 

: 

i 


a little refreshing of his recollection, so I'31 allow the 
question. 


If it isn't as for as it went, I 


have no 


KR. EOOIICTZnT: 
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objection, 

Q (Qy Ilr. Killer) Okay, do you recall anything else, Key 
Ballou? 

A Just naming the names. 

Q irov?, in regards to ruling the names, could you relate 
to us vhat exactly happened? 

A Well, he'd give ne the name of a person and ask ne how 
I thought that person wap going to vote, and then telling r.e 
how he thought he was going to vote, and so on and so forth 
do;.’a the lino, 

Q Did you respond? 


A To a couple names, I did. 

Q Do you recall anything else. Hr. Ballou? 
hov/ the conversation ended? 

A ITo, I don't. 


i 

i 

Do you recall 

! 

I 


Q Do you recall the mentioning of — well, do you recall ; 
tho mentioning of the v/ord "friendship?" 

A Yes, he — well, he said, "We've been friends for n 
good long time," ho said, "but I’ll do anything to protect 


my job." 


Jin>0£ CO:rST*Ur r i ! IIf£j I'll do anything — I'm sorry, I 


didn't hear you. 


■•va--* . 


Ha crid, "V.’c've been friends for a good 


long tine but I'll do anything to protect my job." 


Q (Hy Mr. Killer) Hr. Ballou, do you recall w-y of tho 







14 

15 


t 

i 


i 

*1 


16 

17 

18 

19 '! 

1 



21 

22 




ii 


246 

n^taes that were mentioned by Hr. Brunelle? 

A Just about every one* Just about every name that van 
eligible to vote* 

Q Do you recall the names that you responded to? 

A Gcez, I don't. 

MR. KILLER: Nothing further, your Honor* 

JUDGE COI73IAI7TH(E: All right. 

MR* BOQESTEUT: Mr* Ballou, did you give any statement 
to any representative of the Board? 

THE WITNESSr Yes, I did. 

KR. BGGE3IIIIII: Did you give one or riore than one 
statement? 

TEE UIEUSSS: Ycu mean core than one statement in the 

fera of — 

JUDGE CCiwTAliTINE: Did you sign more than one paper? 
THE WITNESS: I signed one affidavit* 

KR. BOOESTEHr: And were you interviewed oh any 
occasion other than the one — that is, interviewed by a 
Board event on any occasion other than the occasion when 
you signed that one paper? 

THE WITNESS: Yes, I was. 

IaR. BCC-LSTZTN: And nt that tine, was any vn'iting done 
when you were interview.’cd? 

THE WITNESS: Yes. 


Mf.’. BCOKSTEIN: And were you shown what was written 
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1 ' 

1 

down? 


1 

2 ii 

THE UITITEoS: 

Yes. 

J 

i! 

HR. ECOXETZIH 

: Ucrc you asked if it was correct? 

! i 

-i 

TIIE V/ITUBES: 

Uh-huh. 


- | rut. SOCIXTSW: On hov; many occasions did that occur? 

HR. HILLER: lir. Booketein, to shorten thin. I'll give ‘ 

II 

I 

7 you everything I have. I'll give you ry trial notes, olro, 

ii 

* ' os Hr. Sheridan did. I have no objection to it. 

9 | kh. POO^STJUTN: At thie tire I rove for the production 


of —■ for the statements. 

HR. KILLER: I have one affidavit from Hr. Ballou, 
concicting of 3J5 pages, end I have ny trial brief, which I 
would be glad to give to Hr. Bookstein. 

JUDGE CCHGTAHTHTS: ITov? wait a rinute. On the trial 
brief, did you read that back to thio witness? 

HR. HILL-17: I did not rend thin back to the witness, 
your Honor. 

JUDGE COHGTAIiTUrB: All right, then I'm going to rule 
you don't have to give it unless you want to. 

HR. KILLER: I'll give it to lir. Bookntoin. 

JUDGE CCHSTANEIUE: That's up to you, I'm — 

HR. HILLER: I have no objection. 

JUDGE CQGGTAITTIHE: — raking an expression now. Circe 
he didn't read it back to the witness, there's no confirma¬ 
tion of that trial brief by the witness. All rirht. 


I; 
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KH. KTLLEB: 1*11 give Kr. Bookstein the benefit of 
my many years of experience. 

JUDGE CCKSTAEI'IBE: Be beck twenty minutes to four, 
gentlemen. We’ll go off the record until then. 

(Off the record.) 


JUDGE CCCTSTAEflEE: On the record. 

KH. BCCZSPEIN: On the direct crimination of Hr. 

Ballou, Hr. Killer wan permitted to inquire about a tele- 

/ 

phone call said to have been cade by Hr. Brunelle to Mr. 
Ballou on December 3* 1973* —- 
JUDGE COUSTAimnE: Yes. 

KB. BOOEGTEUT: — elthovgli the Complaint in the cans 
makes no mention of such an incident. And it was stated 

i 

fin a lly, as I believe the record will chow, that it was 
being offered on the 3(a)(3) and Objection 5 only. I would 
like to point out that according to Page 2 of the Regional 
Director’s Supplemental Decision and Order Directing the 
Hearing, it recites that Objections 1, 3, 4, 5, 6, end 9, 
alleging unlawful conduct between tho filing of the Petition 
and the election are unfair labor practices and are set 
forth in the Complaint, in Paragraph 6(j) through 6(p), 

10, 11, 12, 13* 14, and 15. Bow, in fact, the incident 
that Mr. Killer was permitted to develop at the close of 

a 

his direct examination is not within r.ny of those paragra ph3 

j 

of the Complaint, it’s not within the Complaint, and if thin 
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is not so, we have not been adequately advised of the 
particular conduct charges against us, and it is our posi¬ 
tion that it was not at all admissible, either on the 
Objections or in connection with the 8(a)(3), certainly not 

• % i* - * . 

on the Objections, ITov; in connection with the 8(a)(3), it 
would also be our further position that the discussion — 
the telephone conversation, as related by the witness, has 1 
no bearing at oil. 

I 

JUDGE CO!7STA3TTUTS: Why isn't it part of Objection 5? | 

HR, ECCC"wT2IIT: Because Objection 5* as I read the 

I 

Supplemental Decision and Order Directing the Ecnring, is 
one of the Objections that ban been interpreted by the 

i 

Regional Director to be conduct alleged in the Complaint, 
in the specific paragraphs he enumerates there, which 
occurred during the critical period, end this is not one 

. i 

of those incidents. 

JUDGE COIIGUAirilirE: What's your answer — I don't have 

I 

the papers, Mr. Miller, what's your answer? 

MR. MILLER: One second, your Honor. 

IIR. BOOKCTEd: And on that basis, in the interest of 
protecting rrj record, I would respectfully move, Mr. 
Examiner, to strike the testimony that was elicited concern- 

| 

ing the December 3 telephone conversation between Mr. 
Brunelle and Mr. Ballou. 

MR. MILLER: Well, your Honor, certainly there's no 
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question in raj mind that it bears on the 8(a)(3) aspect 
in that the individuals that Mr. Ballou was interrogated 
about have not yet been recalled. 

JUDGE COUoTAMTUTE: There's nothing in the conversa¬ 
tion to indicate that they v/on't be. Ho merely asked hin, 
how do you think they're going bo vote. 

ME. MILLER: And Mr. Lallou responded to the best of 
hie knowledge. 

JUDGE COMSTAIITHIE: All right. 

ME. MULES: And regarding — I might ndd that this 
came to the Region's attention recently* following the 
issuance of the Supplemental Decision and Order Directing 
Hearing. And though the Region feels that the conduct 
engaged in by Mr. runello v/ould be violative of Section 
8(a)(2), it hasn't been specifically included due to the 
fact the Region did not lcr.rn of it until fairly recently; 
to be specific, it was cither Friday or Monday. 

JUDGE C0II3IAIITHTE: Vhich was after the Supplemental 
report came out in the EC case? 

HR. KILLER: Correct. 

JUDGE COITCTAUifUE: f>o that obviously the Regional 
Director couldn't have hod this in nind when they referred 
to that cm hin Objection 5» or his decision on — or his 
reference of Objection > uo me. 


MR. KILLER: Ho could not have hod it in mind, however 
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It otill bears upon objectionable conduct that was engaged 
in by the Respondent, and in that cane the Employer. 

HR. B00IL3?EI1» T : There must be none minimal requirement ' 
of notice to a party charged in one of theoe situations. 


judge cc: 


Ui X • 


I'll grant your notion so that you 


won t have to meet this on your cross examination or on your 


defense. 


HR. BOOESTEIR: Than]: you, sir. 

JURG2 COHSTATOTIJE: But the evidence may stay in so 
that the Board will have the benefit of it in case I'm wron- 

I-R. HILLER: To what decree are you granting it? Are 
you saying it does not bear upon the (a)(3)? 

JURGn COiloLdsTIinS: It doesn't bear upon the (nK3) or 
upon the Objections in that Supplemental Report. 

IIR. BOOaGTSIIT: And I would like to cay in that connec¬ 
tion, and to flush out the motion that you've just granted, 
junt in case it becomes a matter of concern to the Board, 
that what Hr. Sheridan career referred to, and what Hr. 
Miller More recently referred to as a trial brief turns out 
to bo nothing but a typed proposed examination of the 
witness, and in connection with the so-called trial brief 
that Hr. Ilillcr furniehed me regarding Hr. Ballou, I would 
like the Examiner to observe that the December 3 incident 

’ 

that v/o just referred to, there is nothing that was, obvi¬ 
ously, added to this typed proposed direct examination and 
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handwriting. 

IIR. MILLER: I Just stated that, Mr. Bookstoin, that 
it Just recently came to cur attention. 

JUDGE COUSTAITTIITE: Veil, he did state that. Let's 

I 

not co into it any further. Both sides have their richts 
protected; you, Mr. Bookstcin, "by ry granting of the motion; 

( 

you, Mr. Miller, by ny allowing the evidence to stay in for j 
the Board's consideration, but I will not pass upon this. 

In other words, I will not take it into consideration in 
rendering ry decision. I micht soy that it dce 3 prejudice 
you because if I credit your other evidence, you'll have a j 
c-sc. I'm not s ying that I do credit it, now. I wont you 

i 

to know my mind is open. I will not decide this case until 
after tho close of the case and all briefs arc in and I, 
personally, read the transcript. I always read the tran¬ 
script very carefully. 

Bo, co ahead oil your cross. You don't have to crocs on 
this December 5rd conversation. 

MJi. B(X)ITC?EII7: 'Thank you, sir. 

JUDGE COlIGI/JvTIITE: Is it too much to aok you this, 
because rone attorneys do not like to leave a witness in the 
middle of a cross examination, ovornicht, can you try to 
finish by 5-'00, cr do you have r.oro than an hour? 

IiP-. BODJUiTGll : I«o, I do not believo 1 will. 

JUDGE COP3TAI7TII7E: I cay it's an hour — more than an 






hour from 5:00 now. I hope you can because I'd like to 
adjourn at 5:00. 

KH. BOCITCTEIT?: All right. 

JUDGE COITGTAITTIIIE: I had said originally 6:00, but out 
cf respect for the Reporter, I'd like to finish at 5:00. 

HR. BOGCiTEXIT: Fine, sir. 

CRCSG-mi HI7A7IOI7 

Q (By Ur. Bookntein) Ur. Ballou, when you wont to the 
warehouse on October 8, do you recall approximately v:hat tine 
you got there, what timo of day — I don’t moan the hour. 

A Oh, afternoon. 

Q Afternoon. And do you recall what day of the week it 
wus? ; 

A 77 o, I don’t. 

I 

Q Do you recall what you had been doing before you went 

- 

to the warehouse on October 8th? 

I 

A I had been up to the Union Hall. 

Q And prior to that? 

A I wont up to the Union Hall early in the morning, 
around 7:00 in the morning. 

Q And when you came to the warehouse, do you recall 

approximately what tine in tho afternoon it was, that <9 

whether it wno early, mid, or late afternoon? 

A Early afternoon. 

’ 

Q And had you mode any stop from the Union Hall to the 


Q 
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vnr'house? 

I 

A Ho, I didn't. 

Q End you had anything to eat nt noon? 

i 

A No, I didn't. 

w I 

JUDGE CGI73TA17TII7E: Veil, I'a coins to exclude that on 

! 

iry ovn. Chat's not an issue in the cnee. 

i 

Q (Ey Kr. Eookstcin) Veil, let ne ask you this — 

! 

JUDGE CCvTGTAimNE: Get to the heart of it, Kr. 

■ 

i 

Bookstein. Tou mean if ho didn't eat, it would mean one 
thine, end if he ate, it would he another? 

I 

Q (27 :*• E ookstein) Gettinc to the heart of it, Kr. 

j 

Ballou, had you had anything intoxicating to drink before — 

! 

HR. KILLER: I object, your Honor, as to being; totally 

t 

irrelevant. 

MR. B0CX8T EH7: I would appreciate it if Kr. Killer 
would let me complete try question before he objects it. 

I 

JUDGE CCUSTAiri'INE: All right. 

KR. KILLER: All right, I’ll withdraw the objection 
f n* v,he tine boing, Kr. Examiner. 

JUDGE COIIGCAimiTE: Go ahead. Repeat the r cation, 
please. 

i 

Q (By Kr. Bookstein) Ky question, quite directly, Mr. 
B9llou, is whether you had anything of an intoxicating 
nature to driidc on October 8th, prior to going to tho ware¬ 
house? 
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A I did not. 

UR. MILLIE: I — veil. I'll let the witness's answer 

stand. 

JUDGE COIISTAIISIEE: All right. His answer is ''no." 

112. ECGEETEi::: I heard him. 

JUDGE CCirCTA!»TH3: I didn't cot a chance to pass on 

I 

the objection. I won't nay what I would have done on tho 
objection. 

Q (By Hr. Bookstein) Againj Sir. Ballou, on tfovember 15» 
when you went to the warehouse, can you toll me approximate¬ 
ly what tine of day it was? 

* 

A Approximately the cane time of day. 

* I 

Q And again, lir. Ballou, prior to your having gone to 
the warehouse on Uovcnbcr 15, did you, on that day, have 
any tiling intoxicating to drink? 

MR. UILLEE: I object at this point, your Honor. It's 

totally irrelevant. 

. 

JUDGE CC-.JTAIiTHIE: I'll sustain tho objection. 

UR. BCCXl’GIir: I would liko to say, Mr. Examiner, 
that I can't think of anything that would bear core on the 
witness's, cither ability to c o.spr eh end and repeat whit was 

i 

naid in the conversation, on the one hand, if he was under 
the influence, or his credibility, on tho other hand, if 


ho — 


JUDGE 


cv 


•ru • 'o. 
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T ■ ';'o part of your defense. You 
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put it on as part of your defense. You're going beyond 
the direct. 

KB. DOCHGZHIT: I'll abide by your ruling, sir. j 

Q (By Mr. Bookstein) How, on November 30, Mr. Ballou, 
at the Orchard Tavern, in the event that you described 
there, had you on that occasion hod anything intoxicating 
to drink? 

KH. IHLLZ2: I'll object once again, your Honor. 

JULS2 C0!I2T£2TTHTE: I'll sustain it for the sane reason, 

i 

but I'n prejudice to your bringing it out on your case as 
part of your defense. 

MU. B0GHSTEH7: Thanhs. 

I 

! 

Q (By Ilr. Bookstein) Mr. Ballou, when you had sono con¬ 
tact with Mr. Inadorc Tabachnoclr on the picket line, isn't 
it a fact that Mr. Tabachneck said to you in v/ords or sub¬ 
stance that he was going to retire and get out of tho busi- 

i 

ness? 

A That is tho truth. 

JUDGE CONSTANTINE: This wns Isadore? 

ME. BOOKSTEIN: Yes. 

I 

' JUESE CONETA?rr 1172: Thank you. 

Q (By Mr. Bookstein) You hed known Mr. Isadoro Tabachncck 

• » 

for about hov; long? 


A Five years, approximately. 

i 

Q Bid you know bin to be u arm who engaged in small talk? 




Y 08 . 


Q Did he like to tell a Joke? 

A I don’t know about that. I never — 

Q Do you know what a "kibitzer" io? 

A Do, I don't. 

JlT33 coosaanm, lot the record show that I don't 
know either. Everybody is nailing. 

m. B5CCKKOT: I have on overdue proviso to — 

JUMK CKIST/JIOTE: To let no know. 

Wi. BOOZCUUI: — to let you know. 

JuDC-E COXSXAKTinE: I r. S ein want to eay that when I 

took I-.tin in high school, end college also, we didn't hove ' 
the word "kibitz” in thin _ 

in. BOOZaiEK: I don't think I've hoard it that that's' 
Latin. 

JUSC3 CffiCT.'rsnS: I don't think it in either. Every- 
b°dy is ceiling in tho rooa, bow about that. Gone of the 
tension has been relieved. 

<1 (uy Hr. Bookstein) At tho Orchard Tavern, you say 

there wan soee discussion about bettin E and racetracks? 

A ;rot really discussion. He Just held up a chock and 

oaid, "Ibis is how you sroko good coney at tho races.” 

Q Vno thnt Eoia in « Uebt, Jolting tanner? I 

A tiore or less. 

j 

Q H-.d you, prior to ITovenbcr 30th, at tho Orchard Tavern ' 
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ever made it known to Isadora Tabachneck that you were known 



• 

2 : 

to bet or t the horce3? 

• 




' 

fj 1 

A He knew it. Ho*3 known it for a Ion" tine. 

• 



f 

•1 

Q Vhcn he spoke to you about coins out and trying to win 


H 


| 

5 

yourself some coney on the horses, was that said in a joc- 

♦ 



t> | 

ular way on the 30 th? 


1 


j 

7 1 

A Ho, I don't think so. 


■ 


8 i 

! 

Q Yfben, on November 30th, as you have testified, Kr. 

1 


•| 

; 

Is 2 dorc Tabachneck referred to the Vhito Owl cigar cor.uaor— 

ip 


10 j 

| 

* I 

cial, had you previously seen that consercial on TV? 

. 

■ 


! 

A Yes, I did. 

B 


12 

Q That 1971 layoff you referred to, do you recall how 


• 

j 

i o 

' t “' i 

nary persons were laid off? j 



-- 14 ! 

JUFG3 CCHGTAHTIHS: I'm not going to go into that. The 




15 ! 

only question is, they introduced that to show that there 

! 

■ 


16 

was some semblance of seniority; not on the question of 




17 

whether ho was properly cr improperly laid off. You rany go 




18 

into the question of seniority. I don't care how many were 


1 


_19 

laid off — cr at least that's how I interpreted it. If 


1 


20 

there is any ether interpretation, I will exclude it. I 


■ 


21 j 

allowed it only on the question of seniority. 

L 




Q (ky llr. Bookctcin) In your visit to tho warehouse on 


■ 


23 1 

November 15, r.r. Ballou, where at the warehouse do you say 


■ 

• 

o « 

1 

you met and had this conversation? 



* 

n r 
*.«> 

1 

A First it was just in, like n hallway going between the 

f 




■■ 




— 







coffee roon and the office, end I went into the office - 
into Isadore — 

i 

Q the "office” — I v;ant to mice sure we know xvhat 

we re talking obout. What space do you neon you went into? 
A (There a walkway that goes right through where the 
Sirin nro - where the nichincs ere - it goes into the 

coffee roon. It's like - ifs not a hnllmy, it .« oil 
open, but — 

Q An open office? 

A Sight across fron Luke's desk. 

Q And on that rovenber 15 vioit, how rnny people were in 
that open office? 

A I don't know — I think maybo two. 

Q Do you reneuber who they were? 

( 

A S o wee there, for cno, ho woo sitting at hie dee!:. 

Q And who else? 

A I can’t really renenber if the other fellow that has 
o desk behind Luke's was there or not. 

Q Who i3 that? 

A I don't know his nano — I neon I can't think of it 
offhand. I know hin but _ 

Q Did you Imovr John Fed ole? 

i 

A Yes. 

Q X.'n’t it a fact that John Fcdolo wag, while ho woo 
vnrVir C at Tmdi, c Port, rp.Wj ln „ e,,, j ^ >t # 
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bond house? 

A I believe so, 

Q And that the work ho performed at Trading Tort was 
performed only evening3 and Saturday? 

A Correct, 

Q Isn't it a fact, Kr. Ballou, that in the signed state¬ 
ment you gave the Eonrd, with reference to the events of 
October 1, 1973, in your reporting back to the office, the 
only thing you related that Avnn TabechnecJc said was that 
if they needed us, they would call? 

A That is the day when I vent to pick up ay unemployment 
check. 

Q Yeo. Isn't it n fact that when you gave the hoard 
this signed statement, that wa3 nil you quoted Avrun 
Tabnchncck an saying? 

JUDGE CGESTAIJTIHE: Let him nee the affidavit, 

IIB. BOOHSISEr: And I call your particular attention 
to number Paragraph 0, 

(Document shown to witness.) 

TUB WITNESS: Correct. 

Q (By Mr. Tcokotein) Is it correct to ray that v/hen you 
were intcrviev.’cd by the Board representatives and gave your 
signed statement, Mr. Brllou, there va 3 no mention by you 
of Mr. Avrora Tabnchncck raying anything on Octobor 1 about 
seniority? 


li 
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A Lo, it's not on there* no* 

L.i* BOO.vSTxIlI: I have no further questions, 

MR. MILLER: Nothing* your Honor. 

JUDGE CCLETALnUE: All right, you may step do-./n, Mr. 
Ballou. 

(The witness was excused.) 

11^. BOOIJ3TEH7: Kny the record chow I an returning to 
Mr. Killer the two documents he provided me. 

(Documents handed to Kr. Miller.) 

I^R. KILLER: Thank you. 

JUDuji CC-.GT,UmirZ: I direct the record nay show that. 

LR. KILL JR: i call to the stand Mr. Ira Ctockvell. 

V!h ere upon, 

IRA CTOCXWZLL 

was celled «s a witness by end on behalf of tho General 
Counsel and* having been first duly sworn* was examined 
and testified as follows: 

o CClwEAlITIIJE: Plca.ce give ycur nano and address 

for tho record. 

THE mil::;.:3: Ira Ltoclrwell, 422 S-nd Creek Road, 
Apartment 203 . 

DIRECT EZAiniTATION 

Q ( y Mr. Killer) IiT. Stockwcll, did you over work at 

Trading Part, Jnc.7 

A Yes, I did. 
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Q For approximately how long? 

A Eight to nine years, 

Q And would you tell us vhnt you were last employed os? 

A Truck driver end a warehouseman. 

q iir. Ctockwell, were you in the room when Mr. Dillenbcck 
testified about your card? 

A Yes. 

q In this the card that you filled cut? 

(Card shown to witness.) 
rpTTTC UITHES5: That is correct, sir. 

i 

q (By Kr. Killer) And how did it happen that — I norice 

j 

there is no signature on there? , 

A X had thought that I signed tho card. X filled the 
card all out and I thought that I had signed tho cord. 

JUDGE COUST/JTTIL'E: You're referring to CG vh?t nou — 

i- : this iii evi •' nco? 

MR. lilLLER: Yes, it is, your Honor. 

* I 

JUDGE C0113T/J7THrE: All right. The record ought to he 
clear so whoever reeds the record will know what you're 

talking about — GO what? j 

MR. KILLER: Mr. Stoclrwell * s card. 

JUDGE CGU3TAITTITIE: Isn't there a number on it? 

MR. HILLER: I'm sorry, your Honor — GC, Ho. 5(c). 
JUDGE CCZZTJm.'ZZ: All right, "n other v:ords, you're 

asking him shout CC ho. 5(c)? 
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MR. MILLE3: Correct. 

JDDGs, COIISTAZIjMIIZ: Which is in evidence? 

HR. IULLZ3: Correct. 

JU232 COUSTAMTIUE: All right. 

i 

^ (^7 I*r. ililler) l*cw, Mr. Stockwcll, let nc direct 

your ettention to on or about September 1st. Did you have 1 
occasion et this tine to speak with Mr. Pobcrt Solonon in 
the warehouse? 

A Tec, I did. 

j 

Q Where did the conversation take place? 

A At his desk inside the warehouse. 

* 

l 

Q How did it happen to ccne about? 


A He called ne over to his desk. 

' 

Q Could you relate to us, please, v/hat Hr. Solonon said 

; I 

to you and what you said to hin, if anything? 

j 

A Hr. Solonon said to nc, "What do you think about the 
Union?" I said, "a would like the Union to represent no.” ' 
He said, wjlu, no natter which wry the case went, if we 
voted for the Union or voted against the Uni.n, I»d have a 
chance of losing ry job, no ratter which way the case went, 

I stood n chance of losing rry job. 

♦ 

Q Mr. Mtockwell, did there cone a tine when you went on 
strike? 

! 

A Tes, I did. 

i 

0 Did you ro or. 3triko when the rest of the Union ran 

I 

r 

I 

I 
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went on otrike? 

A Yes, I did. 

Did y t picket? 

Yos, I did. 

Did you picket any particular shift? 

j 

6:00 to 12:CO — fron 8:00 in the morning to 12:00 noon. 
And, Hr. Etockwell, what procedures did you follow in 
determining who would picket — on what location you would 
picket? 

|| 

A Well, we alternated, three nen din the front, three men 

i 

in the back, bo every day we alternated our positions. One 
day we'd be in the front of the warehouse, the next day we'd 
be in the back of the jrehouse. 

Q And how long did you picket? 

i 

A All the way through tho strike. 

«> 

Q How, Mr, Stockwell, during the time that you were 
picketing, did you ever have occasion to speak with Hr. 

i 

Isndor© Tabachneck? 


- 19 

j 

A 

Yes, I did. 


! 

1 

20 

Q 

i 

On how many occasions? 
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| A 

Four or five occasions. 
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1 

Could you relate to us, 

please, what, 

if anything, was 

23 

enid 

and by who.*:;? 
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Well, on ono occasion — 
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JUDGE COrTflTAUTItTS: V/no 

it nlwnys tho 

sane conversation? 

1 
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• 










THE VI2.TE33: 


i 


THE VITHESS: More or leG 3 , yes. 

JUDGE CCnSIAUTEJE: All right. 

TUB KliE-J: On the one occasion ho camo out and ho 
vanted to kr.au why I was pic!:ctln 3 . no oaid, "I don't know 
that you’re out hero for. You stand no chance of eottinc 
V.c:: in." Va said, "fur thorn ore, before I’d let o union in 
the rarehonro, I would padlock the warehouse.. Qn another 
occccion ho mid to no, if I would like to put the padlocks 
on the door with hia, 1 could ride around in the ear and put 
the padlocks on the door with bin. 

Q (9y ll r. Hiller) Cm you recall scything else? 

A Ho. More or less he Just kept coning out on these four 
or five occasions 5 he Just sold that we had no chance of 
getting back in the warch o , and ho did not want a union 


i 

- »«* -- w ‘4 V' 

15 i 

in the warehouse. 

16 i 

1 

Q Did he cay why 

17 : 

j! 

getting bock in? 

18 |! 

HQ. BOCfLCTEDI: 

_19 j 



his witness this early in the gaae. 

JUDGfi COHETAI.'THISj The feet that he said they hove no 
chance of getting bnck in, if I credit it, will establish 
one of the allegations, one or nore, co you don't have to 
aek bin why ho mid it. I'n sustain the objection. 

The Pfcnteraent, however, I will allow to ntny i n . 

HT? * BGC:L:: - V ’ notion — ray objection didn't go to 
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the statement. 
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JUDGE COI7STA17TIIIE: Yes, I understand that. 

Q (2£r ii*. Hiller) How, Mr. Stockwell, did you attend the 
September 29th meeting when the men voted to return to work? 

i 

A Yc3, I did* 

I 

Q Did you report to work on October 1st? 

A Yes, I did. 

Q And what, if anything, happened — what tina did you 

report to verk? 

A Gh, around 7:00 o*clock in the corning. 

Q And what, if anything, happened when you reported to 

i 

work that day? 

A Izry Tabachncck was inside the door as I walked into 
the warehouse and he told me to see Avrura for a layoff clip* 
JUDGE CODoTAkTIirE: X can’t hoar you. Can you speak o 
little louder? 

THE UITITES3: Yea. Izry Tabnchneck told ne to report 
to Avrun Tabachneck for n layoff clip, there was no work. 

Q (Ey Hr. Hiller) And did you, in fact, report to him? 

A Yes, I did. 

Q And did a conversation take place? 

■ 

A Ee gave re u layoff slip and he raid if anything came 
up, he would notify me, he had ry telephone number. 

Q Have you ever b* on recalled? 

A Eo, I haven’t. 
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MR. MILLER: nothing further, your Honor. 

2 HR. BOQKSTHIITr Hr. Btockv/ell, did you give an 7 

0 ‘ ctatencr.t to a representative of the Labor Board? 

! . 

•l j til: UITUEL5: Ye a, I did. 
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I®. Cno or r;ore than one? 

TIE yiTItSSS: One. 

HR. BOOKSTEIN: I would rove for the production of that 
statement, if I nay, Mr. Ssanincr. 

JUDGE COITSTAHTIITS: Motion canted. 

MH. MILLER: Lot the record show, plenso, that I an 
turning over to Mr. Bookstein the statement of six hand- 
written pr.gc3. 

JUDGE CQLJSTAHTIIiE: All right. In view of the fact 
that I'd like to finish with thin witness by 5- CO, I'm going 
to leave it to you how long you third: you'll want to examine 
that document, because you know how long you'll take on 
crooB-cxamination. How much tine do you want? I assure 
thin is the last witness. 

MR. BGC.ISTEII?: I would lil:e ten minutes, end I don’t 
anticipate any difficulty in rieotirg your tine table. 

JUDGE COHSTAHTIIE: All right, ten minutes. Off the 


record for ten minutes. 

(Off the record.) 

JUDGE C0:T6T/l:IJUv. On the record, please. 
Co ohe'd, Mr. Bookstein. 
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BOOXSTEXl?: I have no questiona to ask of Mr. 
Etockwell. 

JUDG2 COTJCTAIT’TTNE: All right. Tou may step down, Hr. 
Etockwell. 

(The witness was excused.) 

fTH. BOQIEITEIII: I would like the record to chow that I 
am returning the statement to fir. Killer. 

JlFrOE COI7STA?7TIirE: All right, the record nny show that. 
Since we've made very good progress today, I'm inclined 
to reverse myself and say let's adjourn now. If there is 

I 

any opposition, I will respect the opposition and proceed. 

KB. GICTUXAIT: I hove no opposition, your Honor, since 
we don't have any more witnesses here to call. 

JUDGE CONSTAIITINE: How about Mr. Pozefeky? 

MI?. FOGEFSKY: I have no opposition. 

! 

LT?. BOCHSIMDI: In "light of Mr. Sheridan's statement, 

I, of course, an opposed. 

(Laughter) 

JUDGE CC.TDTAKTIEH: That's the first thing — v/e'll 


adjourn in a moment —— what time do you want to come in. 
tomorrow? Lot's put in a full day tomorrow because it'll do 
some good. 


IJ?. BOCLCTjUTT: I'd certainly like, sir, not to come in 
nny earlier than 9 : 30 . 

JUDGE CC.^TAITTINE: All right. The reason I eey that, 
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let’s make a full day out of it, in because wo won’t be 
here Friday because you can’t make it, Hr. Books tein, and 

no one's objected to a rccosc beginning late Thursday aftcr- 
noon. 

L'l. -.LTJLCd:: Your Honor, the only problem I have, 

I 

and I'a goi ng to try to do :.y be3t to change it, the vit- 

i 

nesses arc subpoenaed for 10:00 o'clock, l.'e’ll try to get 1 
ahold of one and get him in here at 9 :? 0 . 

JUB03 COITST.IHTIHB: Well, if you want to meet at 10:00, 
I don't core. I just want to accomplish as much as vc can. 

I leave it to you. Do you want to go a little later to¬ 
morrow, let's scy somewhere around 5:00 o’clock? I usually 
quit between 4:00 and 4:p0. I’ll go to 5:00 if necessary, 
a little beyond 5:00, so that v/e can put in a full day. Do 
you vault to adjourn until 10:00 o'clock tomorrow? I leave 
it to the lawyers. 

Ld. ^OCiXwmXI.: I'a happy to do whatever suits the 
convenience of you, Mr. Examiner, end of Mr. Sheridan. I 
don't really care. 

JUDOS COIXfX.fUTE: When you say "anything that suits 
the convenience of me" — I'll go by what the lawyers say. 
It's up to Hr. Sheridan and Hr. Fosefsky. 

In.. BOOiwTZTII: If Sr. Sheridan has got people sub¬ 
poenaed for 10:00 and would rather leave it that way, I have 
no objection. 


i! 

■I 
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JUDGE COXSTAKTIHE: All richt. How about Mr. Pozefsky? 
IIR. POGEEGiZY: Ho, I have none. 

JUDGE CCNGTAT7THIS: All richt, then, vo’ll adjourn now 


until — 

KR. CinrjD-'.lI; Tour Honor, before vo dc, can I neke 
Just ono nore request for c stipulation. I haven't dic- 
cussed it with Hr*. Bookstein but I'm euro there will be no 
problem. 

JUDGE CONS2A2ITIHJ3: All right, let's ro off the record 
for five lainutcn, discuss it with bin, and then cone back 
and let no know. 

IDl. SHERIDAII: It will only take about one ninute. 

JUDGE CGHoT/uJTIilE: All right, off the record for one 
minute. 

(Discussion off tbo record.) 

JUDGE CCUGIAUTIUE: Cn tho record. I" thin the }?C 
Petition? 


\ 


HR. SHERIDAN: Yes, your Honor. 

KR. BOOIXTEXU: Ye?h, that's it. 

KR. SHERIDAN: Your Honor, I — 

JUDGE COHGTAUI’INE: VJhat's the stipulation, that the 
PC Petition was filed — 

11R. SHERIDAN: Cn October 1, 1973- 

JUDGE CCE3TAN1INE: All right, that's n stipulation. 

I assume Hr. Dockstein agrees to it*, Kr. Sheridan does. IIou 
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How about Fir. Pozefcky? 

MR. POZEFSKY: I agree. 

JUDGE CONSTANTINE: All right, then, that's a stipula¬ 
tion. 

If there's nothing further, I'm going to adjourn at 
this tine to 10:00 o'clock tomorrow morning. 

(No response.) 

JUDGE CONSTANTINE: All right, to which time and place 
v/e now stand adjourned. 

(Whereupon, at 4:50 p.m., the hearing was adjourned, 
to reconvene at 10:00 a.m., Thursday, Ilarch 7, 1974, in the 
same place.) • "* 
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PROCEEDINGS 


10:00 a.m. 

JUDGE CONSTANTINE: On the record. The trial will 
please cone to order. 

Please proceed, Iir. Sheridan or Mr. Miller, whichever 
one has the next witness. 

MR. SHERIDAN: les, your Honor. Before I proceed with 
my next witness, I would like to make a statement on the 
record with regards to Mr. Peasley. 

I was informed this morning, for the first time — I 
wasn't aware of it — that Mr. Peasley, I guess two or three 

i 

years ago, lost his wife, and this may have had some effect 

i 

on the way he acted yesterday on the stand. 

I am respectfully requesting that the Judge reverse his 

i 

I 

ruling with regards to permitting Mr. Peasley to testify and 
be a party to the case as a discriminatee. 

JUDGE CONSTANTINE: Well, here's what I'm going to do. j 
If there's no opposition, I'll grant the motion. If there 
is, I will take it under consideration while I'm gone next 
week. As you know, we're not meeting tomorrow. 

MS. SHERIDAN: Yes, your Honor. 

JUDGE CONSTANTINE: And will pass on it. Now, do you 
want me to pass on it and send you a written decision grant- 
ing or denying the motion, or do you want to wait until I 
come back and do it on the record here? In other words, 
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would you like to know in advance a day or two so that you 
can put him on, that's what I'm asking? 

ME. SHERIDAN: Yes, that's the idea. It would be 
better that way. Then I would be able to get ahold of him. 

JUDGE CONSTANTINE: All right. I'll have to wait, now. 
You indicated you would oppose a motion, Mr. Bookstein? 

ME. BOOKSTEIN: Ye3, sir, and I would like to make a 
brief statement. 

JUDGE CONSTANTINE: Yes, sir, of course. I will con- 

i 

sider all these things in determining my disposition on the 

I 

I 

motion which will be made next week. I will take it under 
consideration. 

MR. BOOKSTEIN: I have genuine respect for Mr. . 

Sheridan's ability as a lawyer and as a labor law practi¬ 
tioner. I do not have any information which leaves me to 

think he possesses any expertise in psychiatry or psychology. 

! 

The statement has been made that two or three years ego 
Mr. Peasley lost his wife. That stands alone; there is 
absolutely no basis for concluding that that tragedy had 
anything to do with his unpardonable conduct in this hearing. 
And if my conduct should not bo up to par at some point dur- 

! 

ing the hearing, I could point to some personal tragedies in 
my lifo of much more recent vintage than Mr. Peasley's; and 
I oppose this motion. 

JUDGE CONSTANTINE: I'll tell you what's troubling me, 





gentlemen. You can argue that further on the record now or 
later in the day, or you can send the briefs, but the briefs 
should come immediately because about next Wednesday or 

i 

Thursday I want to decide this — give you a written state¬ 
ment deciding it so you will have a couple of days in which 

! 

to appeal to the Bocard before I come back, whoever loses. 

The thing that troubles me is not so much that I dis- ! 
missed him from — refused to let him come back. That 

I 

doesn't bother me at all. I believe his conduct was such 

I 

that I was justified, but he is one of the (a)(3)'s; I don't 
want to hurt his rights on a (a)(3). If it's possible to 

I 

sever him — I don't know what the answer is — if it's 
possible tc rover him and let some other trial examiner 

i 

hear him, all right, but I don't want to prejudice his right 
to be reinstated, assuming there is merit to his case, and 
I'm not pro-judging the case; I'm not saying that he or any 

I 

other (a)(3) who has testified so far is entitled to be 
reinstated. That '3 the only thing that is bothering me. 

I am not disturbed by the fact that his conduct — that 

i 

I decided that hio conduct warranted not allowing him to 

! 

coEe back. I don't want to hurt his rights to reinstate¬ 
ment, assuming there is merit to it. 

. 

MS. B002STEIN: I would assume, Mr. Examiner, that you 
would accord Hr. Peasley the sajae treatment as you ultimately 

i 

decide should be accorded to anyone else in his same position, 


1 
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and I think the issue here is not that. I think the issue 
is — you are simply, in my Judgement, being asked to reverse 
the action you took yesterday, and you're being asked to do 
it on the ground that I can only term — 

JTJLGE CONSTANTINE: Let me ask you this _ I didn't 

quite understand that argument. Tour argument is that if I 
find that these other (a)(3)' s are entitled to reinstatement, 
I may find that he is also? 

MB. BOOKSTEIN: I'm saying — 

JUDGE CONSTANTINE: Is that agreeable to you? 

MR. BC^lSTEIN: I'm saying that I have confidence that 
his performance yesterday will not prejudice you in your 

4 

handling of the whole 8(a)(3) issue, and I don't think thet 

i 

there is anything required in the way of testimony by Mr. 
Peasley to —■ for you to come to a conclusion ultimately on 
that issue. And I think that really all this is, is a notion 
for you to reverse the position you took yesterday, and the 
ground stated is no ground at all in my Judgement. 

JUDGr. CG.iSTALTIKE: As I said, I'm not disturbed by the 
fact that I excluded him from further testifying on that part 
of the cane, which is 8(a)(1). I'm not disturbed about that, 
but I don't want to prejudice his rights to reinstatement if 
— if you will make a statement now, then I will dispose of 

j 

the motion immediately if you can make this statement, that 
I can conoidcr his evidence, which he has testified oo far { 
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together with other evidence in the case, solely on the 
question of whether he’s entitled to reinstatement and not 
on the question of whether 8(a)(1) ha 3 been committed. If 
you are of that opinion, I will dispose of the motion right 
now, otherwise I will have to consider it. As I said, I 
don't want to prejudice his rights. 

MS. BOOKSTEIN: I am of that opinion. 

JUDGE CONSTANTINE: You are of that opinion? 

MS. BOOZSTEUJ: Yes. And, of course, in this, I do not 
concede that either Mr. Peasley or anyone else who is 
entitled to — 

JUDGE CONSTANTINE: No, no, no — 

MS. E0QZ3TEIN: — reinstatement or —— 

JUDGE CONSTANTINE: — hut if they are, I may consider 
him, also, on the question of reinstatement. 

HE. EOCESTEIN: That's correct. 

JUDGE CONSTANTINE: All right, then, in that case I’ll 
deny the motion, because, at most, he would come back to 
testify on 8(a)(1). I think he's testified as to 8(a)(5). 

HR. S H ER I DAN: Your Honor, could I just ask one addi¬ 
tional question —— 


22 jj JUDGE CONSTANTINE: I haven't finished. 

23 ! HE. SHERIDAN: I'm sorry. 

jl 

24 jj JUDGE CONSTANTINE: And I will reinstate — I said I'd 

jl 

25 strike his testimony — I will reinstate his testimony only 







on the issue of his reinstatement, not on the question of 

8(a)(1). 

right, now, go ahend. 

IIK. SHERIDAN: Tee. I just wanted to ask one thing. 

tho course of hie testimony, fir. Peaslcy did verify 
one card, as you will recall. 

JUDGE C0U3TAUHNE: Yes. 

m * SHERII)M: Vould that reinstatement of his testi- 1 
mony apply to that card? 

HR. B00EST1ILN: Mcy I have Just one moment here? 

JUDGE COITGTAKTIHE: All right. I'll state on the 

record that I shouldn't think it would because you have 

already established a majority, and 7 see some sore cards on 
your desk. j 

HH. EHERIDAS: Well, I would like to get them all in. 

JUDGE C03SIOTIKE: If I a majority, why are you 

disturbed about one card? You've got far more than one over 

a majority. I counted yesterday J5 cards, and a majority is 

24, the unit having 4? in it. But you ask Mr. Bookstein 
about that. 

MR. BOGZSTEIIf: What is the question? 

m. SHERIDAN: The question I asked was whether or not 
his testimony could be allowed to stand insofar as he 
verified one card? lie verified Hr. Harter's card. , 

MR. BOOXCTEIH: Tea, I have no objection. 
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JOTGE caRSEURDn. ill right, then, I will consider 
that also, but 1 will not consider his testiaony on any 
8 ( a )(l) issue. 

All right, that disposes of the motion and I will not 
have to take it under consideration. 

MB. CHiaXDAN: Just so the record is clear, I still - 
JUDGE COI7SIANTUTE: Tour rights are protected. 

MB. SHE2IDAN: Yeah — I object to the fact that he 
isn't permitted to testify. Okay. 

I'd like to ca H Michael Scanlon, please. 

Whereupon, 

MICHAEL SCAJJLOrr 

was called as a witness by and on behalf of the General 

Counsel and, having been first duly sworn, was coined and 
testified as follov/ 3 : 

JUDGE oonaumi. Would you be good enough to give 

your nano and address to the Heporter so we can have it for 
the record? 

THE WITITESS: Michael Scanlon 21 Gardner Terrace, 
Delmar, New York . 

DIBE1T EZAMHIATIQN 

<5 (By Mr. Sheridan) Hr, Scanlon, did you ever wort for 
Trading Pert, Inc.? 

A Yes, I did. 

Q And when did you start working for them? 








jj A I believe it was February of 1969. 

| ^ And wJlat was your Job? 

A I was an order seleeto-r 

Elector, checker, truck loader. 

KR. SirCHlDAK: Would you nark this , 

/ou nark this for identification, 

|| P CaS6 ’ * s Gcnoral Counsel's Exhibit — 

3 JTOSE C “ WIHE! *tat Kill be 11, ! ^ 

| “* ““ °™ V- MO* 11 , please, 

i JTOGE C0 “'®= Is there an a, b, or c to It, or 

Ju3t plain 11? 

WR. BEi^ilDAUr Ho, your lienor. 

(The docunont above referred to 
was marked General Counsel's 

Mon!)* 1,T °' U f ° r 

Ko. Sheridan) Hr. Econlon, I'll ohow y ou what'e I 
boon “aricod for identification a8 Oenoral counsel's ^ ! 
11, aDd nek you if y 0 u' V o seen it before? 

(Document shown to witness.) 

IHE WIEfflSS, ros> ! tove> 

Q ^ Sh0rldan) “ 1,11 your attention to 

thC dat ° nPPMr3 ° n th0 cnra - IB that the first tine 
you saw it? 

A Yes, it is. 

Q And who G ave you the card? 

A Fowler Fiddick. 

COffiM:TI:,Et Borry, I didn't hear you. 

lUixtzwo; Fowler Fdddiok- 1 
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JUDGE CONSTANTINE: All rights thank you 
MR. SHERIDAN: R-i-d-d-i-c-k. 
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Q (By Mr. Sheridan) And v;hat, if anything, did he say to 
you when he gave you the card? 

MR. EOCNSTEIN: I object to thin as hearsay. 

JUDGE CONSTANTINE: Do you question the validity of the 

card? 

MR. BOCKSTEIN: No. 

I 

JUDGE CONSTANTINE: You don't —- oh, then I'll sustain 
the objection. 

Q (By Mr. Sheridan) Did you fill out the card yourself, 
Mr. Scanlon? 

A Yes, I did. 

Q The front and back? 

A Yes. 

i 

Q And did you read it before you filled it out? 

A Yes, sir. J 

I 

Q I notice there's no signature on the bottom of the front 
card. What is the reason for that? 

A I just forgot — I didn't notice it in filling out the 
other items. 

Q Okay. 

MR. SHERIDAN: I offer in evidence General Counsel's 
Exhibit 11. 

MR. EOCESTEIN: May I ask one preliminary question? 
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JUDGE COtlGTAUTDIE: Go ahead — on voir dire. 

VOIR DIRE EXAMINATION 

Q (C7 Mr. Boojistein) Mr. Scanlon, if you had noticed the 
signature line, you would have signed it, wouldn't you? 

A I would havo. 

HR. ECQ23TEXI7: I have no objection to the card. 

JUDGE CONSTITUTE: All right, it may be received in 
evidence. Marl: it received, Hr. Reporter. 

i 

(The document, heretofore narked' 
General Counsel's Exhibit No. 

11, was received in evidence.) • 

DIRECT EXAMINATION COI .'TINUED 

i 

Q (Lj Hr. Sheridan) Now, Mr. Scanlon, did you go on 
strike when the other employees did? 

A Yes, I did. 

Q Did you picket during the strike? 

A No, I didn't. 

Q All right. Now on or about September 30th, did you 
receive a call from Mr. Dillenbeck? 

A Yes, I did. 

■ 

Q As a result of that call, what, if anything — oh, it's 
been — excuse me, it's been stipulated that you returned 
to work — excuse me — that you offered to return on 

October 1, 1973. When you did go in that day who did you 
talk with? 


A Wien I went in to work on October 1st, that was 
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JUDGE CONSTANTINE: In case you don't remember, October 

( 

V 

2 

1st 

: 

was after the strike was over. 


3 

i. 

THE WITNESS : That wa3 the day of the layoff, right? 


1 

« 

(Ify Mr. Sheridan) Right. What happened when you went 


5 

inJ 

if 

i 


6 

! ! A 
i| 

I went in and stopped at a desk where Avrum Tabachncck 


i 

was 

typing up layoff slips. 


8 

Q 

And what, if anything, did he say to you? 


9 

A 

He Just took the information he needed for the layoff 


10 

slip 

, and that was it. 

' 


11 

Q 

Okay. And v/hat did he do with the layoff slip? 


12 

A 

I took the slip — 

• 

13 

Q 

Tou mean he gave it to you? 


14 

A 

Eight, he gave me the slip. 


15 

Q 

All right, Mr. Scanlon, I'll direct your attention to 


16 

on or about November 9th, and ask you if you received a 


17 

phone call that evening from Mr. William Stevens? 


18 

A 

Tes, I did. 


-19 

Q 

Did you have a conversation with hin? 


29 1 
|| 

A 

Yes, sir. 


21 

| 


JUDGE CO. JSTAITTIITE: I know who he is but for the record 

i 

22 ; 

1 

why don't you have hin identify Stevens? 

1 


23 | 

1 

Q 

(By Mr. Sheridan) Who is Mr. Stevens? 

• 

1 

24 | 

A 

i 

Ilr. Eteven3 won a manager of one of their stores. At 


25 | 

j 

i 

the point I talked to him, I guess he wo 3 out sick for quite 

1 









♦ 


some time. 

Q All right. What was the conversation? What did ho 
cay to you and what did you say to him, if anything? 

KR. BCQKSmW: Well, I object to that, Hr. Examiner, 
on thc Grounds that you've already ruled that to this point, 
ac a natter of lav;, the General Counsel has failed to 
establish tnat Hr. Stevens had either agency or supervisory 
status, and, therefore, any conversation he may have had 
with Mr. Scanlon would not be binding on this Respondent. 

JTOGE COiTSTAOTlIE: I will allow it if he oar, establish 
it, but I think you have to establish agency or supervisory 
status. The fact that he's a manager of a store doesn't 

I 

automatically make him a supervisor. 

MR. BOCHGTEIN: He was not — the testimony does not 
show that. The testimony shows that two years beforo he 
had been a manager of a store. 

JUDGE CCUSTAttHUE: And at the time that he was ill, 
as I recall, that's what my notes show. 

ilR. CHERIDAN: That’s the same Mr. Gtevens that we have 
tried to elicit testimony about before. 

JUDGE CCTIGTANTIITE: All right. I'll sustain the objec¬ 
tion, without prejudice in allowing the Charging Party and 
thc General Counsel to establish his agency or his super¬ 
visory status, or both. 

HR. BOCMGTEIN: Right. Hy objection is, until that is j- 


I 
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done, any conversation "between Stevens and anyone else would 
not be "binding on this Respondent, and, therefore, would be 
incompetent. 

JUDGE CONSTANTINE: That's right, sir, I learned that 
in law school. 

KR. SIIESIDAN t Your Honor, could I Just, at this point, 
cite a couple of cases in support of our position? 

JUDGE CONSTANTINE: Go ahead. 

I 

HR. SHERIDAN: All right. The cases that I am citing ; 
are Primrose Supermarket of Salem, Inc., 171 NLRB 1028 at 
1036 — 

JUDGE CONSTANTINE: One is enough, if that's in your — 

MR. SHERIDAN: Okay. 

JUDGE CONSTANTINE: 1028 at — 

MR. SHERIDAN: At 1036. 

JUDGE CONSTANTINE: Bring it in, will you, please? 

MR. SHERIDAN: In that case, your Honor, the Board 
found a particular individual to be an agent, though it was ! 
not established that he was a supervisor, and the language 
used wa3 that the Respondent " authorized, ratified, and 
encouraged the conduct." This is the test they used, "or 
acted in the manner as to lend employees reasonably to 
believe that they were acting for and on behalf of manage¬ 
ment ." 


25 


JUDGE CONSTANTINE: But in that case, even though I 
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13 ■' 

14 j' 

ij 
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16 I 


17 

18 
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20 !i 

21 

22 |! 

23 
21 


haven*t read it f they were employees — I mean they were in 
the unit or in the plant. This fella was outside the unit 
and outside the plant. Hu's a store manager. .... 

MR. SHERIDAN; Well, could I just continue, your Honor?' 

JUT.,’? CONSTANTINE: I can't draw any such inference. 

MR. SHERIDAN: Well, I just want to continue, that one 
of the factors that the Board looked to in determining > j 
whether or not this particular individual was an agent was 
that the Rcs Pondcnt had engaged in conduct paralleling that ! 
of the employee, whose conduct General Counsel has figured 
was attributable to Respondent. 

! 

JTOOE CONSTANTINE: I con understand that but that's 
because he was in the plant. This says, "Respondent, at 
least tacitly, authorized, ratified, or encouraged the I 

conduct in which Wilcox ~ the supervisory in question — I 
engaged or acted in such manner as to lead employees 

reasonably to believe that he was acting for and on behalf ; 
of management." 

I 

Well, if you establish that, C o ahead, but you've E ot to 
establish it before you introduce any evidcnco as to the 
conversation. 

NR. SHERIDAN: Well, your Honor, if you will rend on, 
the Eoard also points to the other portion that I referred 
to in terms of Respondent having engaged in conduct similar 
to that engaged in by the alleged agent. 



I 
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14 
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2-5 


JUDGE CONSTANTINE: You 'better show it to me, I don't 
see it. Bead it into the record. 

HR. SHERIDAN: Following the statement that you made, 
your Honor, there are cases cited, and thon the Board said 
this — or the Judge said it, it was adopted hy the Board: 
"That the cases on which Respondent relies, holding that 
employer was under no duty to repudiate the employee's 
conduct, as well as other cases cited hy Respondent, are 
distinguishable in that those cases did not involve situa¬ 
tions in which Respondent had been previously found to have 
engaged in u n fair labor practices which included conduct 
paralleling that of the employee's whose conduct is found 
to be attributable to Respondent here." 

What we're saying is that we have other conduct — 

JUDGE CONSTANTINE: There is nothing that — I have 
made no finding — 

MR. S HER IDAN: No, no, I understand that, your Honor. 

JUDGE CONSTANTINE: — that decreed that Respondent 
previously engaged in unfair labor practices. 

KB. SHERIDAN: I understand that, your Honor, but, of 
course, obviously, we're seeking to have that finding made, 
and we're alleging certain conduct by admitted agents of 
Respondent as (a)(1); that vhnt I'm 3aying is that if Mr. 
Stevens engaged in conduct similar to that engaged in by 
Re-pondent, and if that conduct should bo found to be (a)(1) 
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• 

l 

1 


i ! 

i 

that it's reasonable to conclude that he was acting as an 

I 

1 

\ 

t 

1 

• 

t 

2 

agent of the Respondent. 


S i 

! 

MR. BOOKSTEEN: That is the poorest argument on evi— 

1 

Y 

f 


4 

1 

i 

dence I think I've ever heard. 

f 

| 

| 

1 

- 


5 1 

JUDOE CONSTANTINE: Now wait a minute. I'll adhere to 


6 

j 

my decision — my ruling. 


7 ! 

* 

MR. SHERIDAN: Okay. 

* 


6 i 

1 

JUDGE CONSTANTINE: But I want to make it clear why; 

t 

\ 

\ 


9 ! 

i 

even assuming that has some bearing on the case, it's only 


10 1 

with respect to someone in the plant. This fella, admitted- 

t 


li 

i 

x y» no ^ ^ this plant, he's in one of Respondent's 

f 


12 

stores which are not in the unit. 


• 

13 

law BOOK STEF;< : Hot even in one of Respondent's stores. 

• 

1 


14 

| 

He was in one of Respondent's stores years before. 

i 


15 ! 
j 

JUDGE CONSTANTINE: All right. I'll adhere to my 



16 j 

rilling. 

, 

; 


17 

• 

IiK. SHERIDAN: All right. Could I Just make an offer 

! 

I 


18 

of proof as to what he would testify to? 

■ 


19 

i 

JUDGE CONST..'JTINE: Of course. 

t 


20 j 

21 ' 

1 

I 

HR. BOOKSTEIN: I object — 



JUDGE CONSTANTINE: I can't stop offers of proof. I did 



22 

once and the Board reversed me. 



23 

j 

MR. BOOICSTEIN: I would like at least to state for the 


• 

24 

! 

record that I think this device of making offers of proof is 

i 


25 • 
1 

» 

I 

being abused in this hearing, because it is inappropriate; it 

. 

• 

. 

^_ 

! 

_ 
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25 


doesn't matter what the offer of proof is unless Counsel 
has first established that the alleged participant in this 
conversation was an agent or a supervisor. 

I 

JUDGE CONSTANTINE: But the point is he thinks he's 
established it, and he may convince the Board. If he doe3, 
then the Board will want to see what the evidence i3 as to 
whether they should refer it back to me, because if the 

w 

\ 

evidence doesn't establish anything, even though they find 

i 

agency, they won't send it back to me for further trial. So 

i 

I'm going to allow the offer of proof. 

. 

MR. BOCESTZEN: Very good. I would like to state I 

» 

I 

regard these offers of proof as prejudicial and improper. 

i 

JUDGE CONSTANTINE: Well, I once made a ruling that a 
man couldn't make an offer of proof under the same circua- 

| 

i 

stances, where I thought — I'm not asking Mr. Sheridan of 
this, and I want to make it clear, he's an honorable man 
and I think he's sincere — but this other attorney for the 

i 

i 

General Counsel in another case out West, in my opinion, was 
just abusing his rights with an offer of proof} so I said, 
no more offers of proof except with permission of the Trial 
Examiner, I said, you're going too far afield. One of hi3 
offers of proof lasted for two hours and I thought that was , 
overdoing it. The Board reversed me, they said offers of 
proof wore a natter of law. I'm not going to argue with the 
Board. 
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i i 

MB, BOOKSTEIN: And I don’t mean to argue with you, 

\ 

• 

t i 

sir. I Just felt I had an obligation to state my position 

t 

; 

I 


3 1 

for the record. 

| 


4 

1 

JUDGE CONSTANTINE: I know you're not arguing with me. 

i 

j 


, | 

| 

MR. SHERIDAN: The offer of proof is that if Mr. 

i 


« ! 

Scanlon were permitted to testify, he would testify that on 



n 

i 

November 9th Mr. Stevens called him and asked him what hi3 



8 ; 

status wan. Mr. Scanlon said he was — he's been ready to 

i 


9 1 

go back since he was laid off. Mr. Stevens said that 

1 


JO ■ 

1 

Isadore Tabachneck would rather have him back than anyone. 

» 


u 

i 

And Scanlon asked how come others had been hired back under 



12 : 

him, and Stevens Just replied, "You know." Then Stevens 

! 

• 

1 

13 j 

said he would set up a meeting with Sam Tabachneck for 

i 


14 

Sunday. Mr. Scanlon said he did not see any reason for a 



15 i 

I 

meeting, that they could Just call him back. Mr. Stevens 



16 

said that he could probably get Scanlon more money. Mr. 


17 

| 

Scanlon said he would let him know. That would be the end 



18 | 

i 

of that particular conversation. 

i 


19 

1 

JUDGE CONSTANTINE: All right, go to your next question 

• 


20 j 

MR. SHERIDAN: Yes. Mr. Scanlon would further testify 



21 

— this also refers to Mr. Stevens — that — 

i 

5 


22 

JUDGE CONSTANTINE: This is another conversation? 



23 

MR. SHERIDAN: Yes, right. 

1 

• 

0,4 ' 

JUDGE CONSTANTINE: On the same occasion or another 

! . 


25 

date? 

, 

__ 

t 

_ 


-L 
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1 

MR. SHERIDAN: Another date. 


• 

2 

MR. BOOKSTEIN: What date? 



3 

JUDGE CONSTANTINE: Ark hin that. My notes show 



4 

November 9th. Let's have the record clear as to what it is. 



5 

MR. BOCKSTEIN: He's now going to talk about another 



M 

6 jj date? 



7 

JUDGE CONSTANTINE: Yes. 



8 11 MR. SHERIDAN: Yea. 

1 



9 

MR. BOQKSTEIN: What date? 



10 

JUDGE CONSTANTINE: My notes don't show what date. All 



11 

I know is that one conversation was between him and Stevens 

• 

i 


12 

on November 9th. Vhy don't you go to your next question? 


• 

13 

MR. SHERIDAN: All right. 



14 

Q (By Mr. Sheridan) Mr. Scanlon, I'll direct your atten- 



15 

tion to a date between November 12th and November 19th. Did 



16 

you phone Mr. Stevens back? 



17 

A Yes, I did. 



18 

■ 

Q And did you have a conversation with him? 



19 

A Yes, sir. 



20 ‘ 
1 

Q And what was the conversation? 



21 i 

MR. BOOZSTEIN: The same objection, Rir, and — 


* 1 

22 1 

1 

JUDGE CONSTANTINE: All right, okay, you don't have to 

* 



£3 

argue it. I'll sustain the objection. 


• 

24 

MR. BOCLSTEIN: Right. I would like, also, I think, 



25 

J 

to, in order to lay a basin for perhaps a further objection, 

; i 

_ 

i 
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if I may ask Mr. Sheridan what paragraph of the Comp.la. 
this proposed offer of proof is referable to? 

MB, SHERIDAN: Yes, I will. 

JUDGE CONSTANTINE: You may ask him. I will not order 
him to answer It. It's up to him. 

i 

MR. SHERIDAN: Oh, I have no problem with answering 
that, your Honor. 

MR. BOCKSTHIN: We get along very well. 

i 

JUDGE CONSTANTINE: Well,, so far, all of us have been 
getting along pretty well. I see a couple of snickers — 
maybe all of us except those that except the Trial Examiner. 

I 

MR. SHERIDAN: Yes, your Honor, that would be Para¬ 
graphs 6(1) and 6(m), insofar as they pertain to Mr. 

Stevens. 

I 

MR. BOOICSTEIN: Okay, thank you. 

i 

MR. SilnRIDAN: You've already ruled on his objection? 
JUDGE CONSTANTINE: Yes. You may make an offer of 
proof. 

MR. SHERIDAN: Yes. The offer of proof is that if 
Mr. Scanlon wore permitted to testify, he would testify that 

j 

when he called Mr. Stevens back, he starter che converse- 

i 

* 

tion out by saying he didn't see any reason for the meeting, 
and, again, that they could just call him back. Mr. Stevens' 
said that a meeting would be to his benefit, and he could 

j 

set up a meeting for Thursday. When Mr. Scanlon said that 

| 

was Thanksgiving, Mr. Stevens said that he could set up a 
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25 


meeting for Friday, at his house «— Mr. Stevens' house — 

I 

I 

with Avrum Tabachneck; and that Mr. Stevens then told Mr. 

j 

Scanlon there were some things that ho could do, he could 
vote "no" or he could not show up to vote; and that a meet¬ 
ing was set up between Mr. Scanlon, at Mr. Stevens' house, 
with Mr. Avrum Tabachneck for 7:50 p.m., Friday, November 
25rd, 1973. 

JUDGE CONSTANTINE: All right. 

MR. SEEKIDAN: That's the' end of the offer of proof. 

i 

JUDGE CONSTANTINE: Go ahead, sir. 

j 

Q (By Mr. Sheridan) Did you attend any such meeting, Mr. 


Scanlcn? 

A No, I didn't. 

Q Okay. Were you ever called back? 

A I never was. 

Q Did you vote in the election? 

A Did I vote — yes, I did. 

MR. SHERIDAN: Nothing further, your Honor. 

JUDGE CONSTANTINE: I thought your next question was 
going to be, how did you vote? 

MR. SHERIDAN: No. 


(laughter) 


JUDGE CONSTANTINE: Everybody is sailing. There's a 
little humor in the room here today. 

MR. BOCKSTEUT: Mr. Scanlon, did you give any signed 
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statement to a representative of the Board? 

JUDGE CONSTANTINE: Well, you're entitled to that, hut 
I can't imagine why you want it. I'm trying to expedite the 
hearing. What would you want it for, to contradict him? 

NR. ECONSTEIIT: Well, I would know better after I saw 


JUDGE CONSTANTINE: But this is not for discovery pur- 

j 

poses — I can't stop you from getting it but I don't think 1 

I 

he’s testified to anything that would hurt you. He said 
that there was a strike; he went out on strike; he didn't 

! 

picket; and that he hasn't gone back to work. 

I 

NR. BOOKSTEUI: But there nay be some things in his 

I 

statement that haven't been testified to that would help rue. 
JUDGE CONSTANTINE: No, you're not entitled to it for 

i 

discovery purposes, only to contradict his testimony, but I 
can't stop you from asking for it. Go ahead, give it to him, 

j 

Nr. Sheridan. 

MR. SHERIDAN: Yes, sir. 

NR. BC0K5TEIIT: I don't think the witness has said 
whether he even gave him one. 

NR. SHERIDAN: Well, he did 

NR. BOONSTEIN: One or more than one. ; 

NR. SHERIDAN: One statement. I'm turning over to Nr. 
Bookstcin an affidavit of Mr. Scanlon consisting of approx¬ 


imately four pages. 


i 
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1 

JUDGE CONSTANTINE: Five minutes — a five-minute 

• 

2 

recess. 

I 


3 

MR. BOQKSTEII7: Thank you, sir. 

ii 

JUDGE CONSTANTINE: Off the record for five minutes. 

V 

4 


5 

(A five-minute recess was taken.) 


6 

(j 

JUDGE CONSTANTINE: On the record. 


7 

Please proceed, Mr. Bookstein. 


6 

MR. BOOXSTEIN: I have no questions. 1 

! 


9 

' JUDGE CONSTANTINE: Okay. You may step down, Mr. 


10 

Scanlon. 

1 


11 

(The witness was excused.) 


12 

JUDGE CONSTANTINE: Do you want the record to show ' 

1 1 

• 

13 

1 

that you've returned that affidavit? 


14 

MR. BOOZETEI1T: I would apj^eciate it. 


15 

JUDGE CONSTANTINE: All right, the record my show that. 


16 

MR. SHERIDAN: The General Counsel calls John Quigley ! 


17 

to the stand. 


18 

Whereupon, 


_19 

JOHN QUIGLEY 


20 

i 

was called as a witness by and on behalf of the General 

t 

21 

Counsel and, having been first duly sworn, wan examined and 

- 

90 1 

t 

1 

testified as follows: 


23 


JUDGE CONSTANTINE: Will you ple3 3e Rive your name and 1 
address for the record? 

’ 

THE WITNESS: John Quigley, 133 Cardinal Avenue, Albany. 




DIRECT EXAMINATION 

Q (Ry Mr. Sheridan) Mr. Quigley, did you ever work for 
Trading Port? 

A Yes, I did. 

Q And when did you first start working for then? 

A March of 1970. 

Q Did there come a time when your employment was termin¬ 
ated? 

A I was laid off for approximately — a year later for 
about four to five months. 

Q And then were you rehired? 

A Yes, I was. 

Q And what was your Job after you were rebired? 

A I was order selector and I — 


JUDGE CONSTANTINE: What kind of selector? 

THE WITNESS: Order selector and forklift operator. 

I 

Q (Ry lir. Sheridan) All right. I'll direct your atten- 

| 

tion to on or about August 29th, and ask you if you attended 
a Union meeting at the Local 294 Hall? i 

A I did attend a meeting. I'm not sure it was on that 
date. 


Did you sign a Union card? 

Yes, I did. 

And during the strike, did you picket? 
Yes, I did. 








I! 
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j 
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i 

• 

1 

s « 

And how often did you picket? 

1 

i 

! 

; ? 

2 

A 

Fairly regularly. I missed — well, I had a vacation 


3 

during the period of the strike and I didn't picket at that 

i 

i 

1 

i 

■ 


4 

time, hut I — fairly regularly, almost every day. 


5 

" Q 

Now while you were on the picket line, at any time did 

* 

i 

> 


6 

Mr. 

Ioadore Tabachneck come out to the picket line? 

* * 

i 

$ 

I 


7 

A 

Many. 


8 

1 i 

Hov/ often? 

( 

i 


9 

A 

« 

Almost once a day, with some exceptions. 

i ! 

• 


10 

Did he say anything? 

• 

* 


11 

A 

Quite a bit. 

! ; 


12 

1 Q 

» 

What did ho say, that you can recall? 


# 

13 

| 

A 

He maintained a fairly good humor and spoke about the 



14 

strike as being foolish and you're just hurting yourselves 

1 



15 

and 

you re hurting the business — most often his comments 



16 

were 

along that line. 



17 


Do you recall anything else that he said in these con- 



18 

versations? 



-19 

A 

He did mention to me something about, "Well, the situn- 

i 


20 

tion 

in the warehouse is such that we'd only be able to 



21 

li 

1 

rehire a few individuals and you're one of the people I'-' 


t 

\ 

09 

like 

to see rehired." 



23 | 

Q 

Do you recall anything else that he said? 


• 

O^. »■ 

j 

A 

Not really. 


- 

25 || 

1 

j 

_ 1 

Q 

Okay. Now I'll direct your attention to on or about 

i 

i 

i 

* 



V 






* 



II 

8 

K\ 

1 

J| September the 28th. Lid you picket that day? 

2. 

A 

|j 

(No response.) 

3 

! ! Q 

It would be the last day of the strike. 

4 

1 A 

Teah — I honestly don't remember if I did or not. 

5 

Q 

1 

That evening, were you — what, if anything, happened to 

6 

you 

the evening of the 28th? 

7 

A 

I was run over by a drunk driver. 

8 

• i 

Q 

• | 

And is that what has resulted in your condition present- 

9 

ly ? 


10 

A 

j 

Yes. 

11 

: Q 

Okay. 

12 

j 

JUDGE CONSTANTINE: You don't contend the drunk driver ' 

13 

was 

an agent? 

14 


MR. SHERIDAN: No, no, your Honor. 

15 


(Laughter) 

16 


JUDGE CONSTANTINE: Let the record show that everybody 

17 

in the room laughed. 

18 

| 

Q 

(By Mr. Sheridan) Did that result in any hospitaliza- 

19 : 

| 

tion 

by you? 

2U i 

1 

A 

Yes. 

21 

! 

\\ 

Q 

For hov/ long a period of time? 

22 

A 

From the 28th of September until the 4th of December. 

23 1! 

| 

Q 

Have you received any written notification from the 

+4 J 

i 

Company in any change in your status? 

25 i! 

i 

A 

i 

No. 


I 
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Q Employees’ status? 

A No. 

Q Vhen you worked at the Company, did you have any hos- 
pitalization? 

A Yes, I did. 

Q Uhat, if anything* happened to the hospitalization at 
the end of the strike? 

I 

A It was cancelled as per the letter that they sent 
around. 

JUDUa CONSTANTINE: I think that is in evidence but 

l 

why don't you have him identify it for purposes of the 

1 

record, or did ho give a different letter? 

Kfi. SHEEIDAN: No, no, it's — yeah, I'll show it to 

! 

him. 

Q (By Mr. Sheridan) I'll show you, Mr. Quigley, what is 
in evidence as General Counsel's Exhibit 5 and ask you if 

I 

that's the letter you just referred to in terms of hospital- 
ization? 

(Document shown to witness.) 

TEE WITNESS: Yes, it is. 

I 

I 

Q (By Mr. Sheridan) The letter states that the hospital¬ 
ization would be cancelled on September 29th. Do you know 

» 

whether or not yours was cancelled on that date? 

A No, I really don't know. I was in no condition to know 
anything at that time. 





302 


1 

2 

3 

4 i 




8 
9 
10 
11 
12 

13 

14 

15 
1G 

17 

18 

19 

20 
21 
22 
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Q Did there ever come a time when you were notified 
that it was cancelled? 

A No. 

JUDGE CONSTANTINE: I'm confused now. He says he got 
a letter that it was cancelled, and that's GC-5, and now 

i 

you say he — 

HR. BOQKSTEIN: Well, GC-5 speaks for itself, Mr. 
Examiner. 

JUDGE CONSTANTINE: I know. 

HR. BOQKSTEIIT: It speaks as of September 20, and it 
speaks prospectively. 

JUDGE CONSTANTINE: All right. I understand that but— 

I 

j 

MR. BOOKSTEIN: I didn't object to Counsel's question. 

I didn't think it was an accurate question but the exhibit 
is in evidence and it speaks for itself. 

JUDGE CONSTANTINE: Can you stipulate that it was 

I 

cancelled? If you want to contend that the letter is pros- ; 
pective and mt self-executing, then I want come evidence 
as to whether it was cancelled or not. 

IiR. BOOKSTEIN: I don't have those records at hand to 
answer that question at the moment, your Honor. 

j 

JUDGE CONSTANTINE: Was it cancelled at some date, 
regardless of what the date is? 

MR. BOOKSTEIN: For Mr. Quigley? 

JUDGE CONSTANTINE: No, for all of them — according to 
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MR. BOOKSTEIN: I have no recollection at the moment. 

I don’t have the records with me. I'll have to develop that 
later on. 

JUDGE COITSTAinilTE: One of their contentions is that 
hospitalization was cancelled. I’d like to know if it was 
or not. I'll take evidence on it hut I should think you 
could stipulate it. 

MB. BOOKSTEIN: If I could have a moment to look at the 

i 

I 

Answer, I think maybe we did cover that. 

! 

MR. SHERIDAN: I believe it was covered by the Answer. 
MR. BOOKSTEIN: I'm a little cold on it at the moment. 

If you'll give me a second, I'll be able to answer your 
question. 

JUDGE CONSTANTINE: Sometimes you can't stipulate on 

| 

a doubtful question but there's nothing in doubt here, either 
it was or was not cancelled. 

MR. SHERIDAN: Your Honor, I believe the Company has 
admitted that it cancelled hospitalization for certain of 
the employees, including Mr. Quigley. 

JUDGE CONSTANTINE: Is his name mentioned in the — 

MR. SHERIDAN: Yes. 

| 

JUDGE CONSTANTINE: Oh, all right. 

MR. BOOKSTEIN: It is expressly mentioned in Paragraph * 
12 of the Answer. 

I 
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1 

JUDGE CONSTANTINE: Veil, I don't have the benefit of 


• 

2 

the Answer. 

i! 

t: 


3 

. 

MR. B00ESTEU7: Yes. I did not recall as I sat here 

- i 

V 


4 

that's why I wanted to refer to it. 

■ i 

4 1 


5 

JUDGE CONSTANTINE: All right, that takes care of it. 

■ 

t j 


6 

Then his statement that his hospitalization was cancelled 

' i 


7 

■ , 

is accurate? 

! 

; 


8 

j 

MR. BOOK3TEH7: That's correct. 

j 

* 

| 

• 

0, 

Q (By Mr. Sheridan) Now as’a result of that cancellation 

> 


10 

did you incur any additional expenses, Mr. Quigley? 



11 

MR. BOOKSTEIN: I object to this as immaterial and 



12 

irrelevant. 

i 


• 

13 

JUDGE CONSTANTINE: I think it is. 



14 

1 

MR. SHERIDAN: Well, your Honor, the reason —— 



15 j 

JUDGa CO-.oTANTINE: If he's entitled to hospitalization, 



16 

that's it. If there's a breach of contract, that's not for 



17 

me, it's for him to sue the company or the insurance company. 



18 

lui. SHERIDAN: Of course we're alleging the action of 

* 


_10 

the Company in cancelling as an unfair labor practice. 



20 

1 

JUDGE CONSTANTINE: I'm allowing you to prove that, but 



21 

the damage it cost him is not an issue in the case. I regret 



22 

to make such a ruling because I'm sorry for the man. He comes j 


23 | 

I 

here almost a cripple with crutches. The record may show 


• 

24 

that, but still I hove to decide these'cases on the law and 

i 



i 

jl 

1 

• 

1 

1 

not on sympathy. 
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1 

Q (By Hr. Sheridan) Now did there ever come a time when 

* i 

i 

1 

you were notified in any way hy the Company that you were no 

l 

i 

i 

3 ! 

longer considered an employee? 

i 

•Mi 

•1 

A Not hy the Company. The only time that I — 


5 

HE. BOGESTEXN: Well, I object to — 

I 

| 

6 

JUDGE CONSTANTINE : I'll take it subject to a motion 


r* 

7 

! 

to strike. It may be useful, it may be not. He says he's 

; 

s i 

been notified that he's not an employee. 

1 

g 

! 

HE. BOOZSTEIN: I felt the question was answered and 


10 

that there was another question that should be asked. 


‘ 11 

JUDGE CONSTANTINE: All right, then, the answer to that 

i 

i 

12 

question is that the Company did notify him. Did anyone 


• 

else notify you? 

| 

i 

14 

THE WITNESS: No, I said not by the Company. 


15 

Q (By Hr. Sheridan) Did you appear at the December 4-th 

i j 


16 

election? 

: 

17 

A Yes, I did. 


18 

I 

Q Did you attempt to vote? 

: 

_19 

A Yes, I did. 


20 

' 

Q What, if anything, happened to your vote? 


21 

i 

A It was challenged because — 


22 

i 

Q By which party? 


23 

1 

A Ey the Company — by the Eespondent, that I was no 

# 

• 

I 

longer an employee. 

i 


25 

Q Was that the first indication you had that they so 

i 

1 _ 1 

: 

i_i 
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considered you? 

A Ten. 

MR. BOOKSTEIN: I v;ould like — the answer got in 
before I could state a position, but I think the fact that 
Hr. Quigley's vote was challenged is neither material nor 
relevant in any of the issues in this case. 

JUDGE CONSTANTINE: Yes, it is, because I want to know 

I 

if he's been discharged. I can't reinstate him if he's 
still an employee. They want reinstatement. I'm entitled 

I 

to know if he'3 been discharged, that is some evidence that 
the Company considers him no longer an employee from which 
I can draw the inference, not that I will but I may draw the 
inference that he was discharged. 

MR. DOCSSTr Concededly, it is susceptible of very- 
ing inferences. 

JUDGE CONSTANTINE: All right. I'll overrule your 
objection unless you withdraw it. 

HU. BOOKSTEIN: I withdraw it. 

JUDGE CONSTANTINE: All right, then, I won't have to 
overrule it. 

I 

i 

MR. BOOKSTEIN: And I won't have to suffer a defeat. 
JUDGE CONSTANTINE: What do you mean defeat? I haven't 

i 

decided the case yet. 

Mr. BOOKSTEIN: Well, an unfavorable ruling. 

JUDGE CONSTANTINE: All right. 



307 


* 




MR. SHERIDAN: I have nothing further, your Honor. 
JUDGE CONSTANTINE: All right. To make this short, 


let, 


him have any statement that you have from the witness. 

MR. SHERIDAN: Yes, sir. Your Honor, we have one 
affidavit from Mr. Quigley, and let the record show I am 
turning that affidavit ove to Mr. Bookstein. 

JUDGE CONSTANTINE: How long is this so I'll know how 


8 ! 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 

24 


25 I 


long to recess? 

MR. SHERIDAN: 2# pages. 

JUDGE CONSTANTINE: 2# pages? 

MR. SHERIDAN: Yes. 

JUDGE CONSTANTINE: A five-minute recess. Off the 
record. 

(A five-minute recess was taken.) 

JUDGE CONSTANTINE: On the record. 

Please proceed with your cross-examination, Mr. 

I 

Bookstein. 

CROSS-EXAMINATION 

Q (By Mr. Bookstein) Mr. Quigley, you testified on direct 
examination that at the times you had contact with Isadore 

Tahachneck on the picket line, he wo 3 in a fairly good humor, 

» 1 

is that correct? 

A Yes, sir. 

I 

Q Is it fair to say he didn't seem to he upset on those 
occasions when you saw him? 
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A He was up6et about the situation but hiB humor was — 
he wasn’t belligerent to any great extent. 

Q He seemed to take the situation in stride, did he? 

A Such was his appearance. 

Q All right. And, in fact, didn’t Mr. Isadore Tabachncck 
on a couple occasions visit you while you were hospitalized? 

A Yes, he did. 

Q And isn't it a fact, also, that oh those occasions v-’hen 
he visited he made no mention of your not being employed at ! • 
Trading Port? 

* 

A Made no mention of Trading Port whatsoever. 

Q And made no mention about your status at Trading Port, 
right? 

i 

I 

A No mention of the warehouse. 

I 

Q All right. Did you attend the meeting at which Sam 
Tabcchneck addressed the employees? 

A Yes. 

JUDGE CONSTANTINE: That's going beyond the direct. 

MR. BC0KSTZQ7: Yes. 

JUDGE CONSTANTINE: I exclude it on my own even though 
there is no objection, because I go by the rule that you're 
limited by the direct of the General Counsel. 

MR. B00NSTE1N: Even if I elect to make the witness my 

i 

own on thin matter? 

JUDGE CONSTANTINE: You can do that, but in o long cane' 
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liie this, I’d rather have you do it when you pm; on your 

case. It makes it easier on me when I come to read the 
record. 

MR. B00K3TEIN: Well, I'd he happy to do it hut out of 

deference to Mr. Quigley's physical condition, I _ 

MR. SHERIDAN: I have no objection, your Honor, if he 
wants to make him his own witness on this. 

JUDG3 CONSTANTINE: Well, finish your cross-examine- < 
tion and then make him your v/i*tnes 3 . 

MR. BGOXSTEIIT: Okay. 

JUDGE CONSTANTINE: I want to know just when he is 1 
your witness. 

Q (By Mr. Bookstein) You testified on direct, Mr. 

Quigley, that you were hospitalized from September 28 to 
December 4 — or September 29» was xt? 

i 

A Admitted to the Emergency Eoom nt about 11:55 on the 
28th of September. 

Q Right. And you were in the hospital until December 4? 

A I believe it was the 4th — 3rd or 4th. 

Q What hospital was that? 

A Albany Medical Center. 

Q And when you were discharged from the Medical Center, 
you were discharged by wheelchair, were you not? 

A Yes, I was. 

Q And, no the Trial Examiner noted, you're hore today 
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with crutches. 

A That's correct. 


| 


Q May I ask approximately when you were able to Graduate 
from using a wheelchair to using crutches? 

A I was using crutches while in the hospital. The dis¬ 
charge policy of the hospital was that you are discharged 
by wheelchair. 

Q Right. And when you appeared to vote on December 4, 
you appeared in a wheelchair, aid you not? 

A That's correct. 

Q Do you still use the wheelchair? > 

A No, 2 do not. 

Q When did you stop using it, approximately? 

A In January at some time or other. 

Q And may I ask who i3 your attending physician? 

A Doctor Carl Wirth. 

Q And has there been an orthopedist in on the case? 

A He is. 

I 

Q He _.s an orthopedist. And what v/as your injury? 

JUDGE CONSTANTINE: Well, I think you’re going too far. 
This has to do with compliance. If I do order him to come 
back, then the question is, when is he able to come back 
and bow much back pay, if any, is he entitled to, but that's 
not an issue in this case. 

HR. BOOKSTEIN: I am not goinc to that issue. If I may 

I 

I 
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say so, I'm trying to develop this because I will demonstrate 
it had to do with the Company's handling of Mr* Quigley. 

JUDGE CONSTANTINE: Well, that has to do with compli¬ 
ance, if I find that he's entitled to reinstatement. At 
the compliance stage, you can slow that there should be no 

* I 

back pay but that's not an issue here. 

ME. BOOKSTEIN: I understand that and I'm not offering j 
it in that respect. I merely wish to make myself clear and 
then I'll accept whatever the ruling is. I'm not sure — 

JUDGE CONSTANTINE: Well, my ruling is that I will not , 

i 

go into questions of compliance at this stage of the proce- 
dure. 

ME. EOOXCTEIN: Yes. I'm not sure I've made myself 
clear to you yet. It's for the purpose of my — this line 
of testimony, but it has to do with the absence of communi¬ 
cation to Mr. Quigley. 

JUDGE CONSTANTINE: I still don't see it. You may make 
an offer of proof. Go ahead. I don't see how his physical 
condition has anything to do with the issues before me. I 
nay be wrong but that's the way I look at it. I can see 
where they're material if I find a violation. 

MR. BOOKSTEIN: It certainly had to do — it's our 
position it had to do with our appraisal of when, 03 a 

practical matter, Mr. Quigley would be available in any 

0 

event to return to employment. 
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JUDGE CONSTANTINE: Correct, That's a compliance 
question. 

MR. BOOKSTEIN: Wel^, it is, I think, more than Just a 
compliance question. 

JUDGE CONSTANTINE: All right, I'll adhere to my sailing.* * 
MR. BOOKSTEIN: I assure the ruling would he the same 
if I ask llr. Quigley what prognosis, if any, he's been given 

I 

by his orthopedist as to when be- con return to work? i 

JUDGE CONSTANTINE: Yes. 

MR. BOOKSTEIIT: All right, then, I will not ask that 
question. 

JUDGE CONSTANTINE: I want to moke it clear that it 

I 

will become mat ,_..al if I find a violation, but I don't think 

i 

it's material at this stage in the proceeding; that's why 

j 

a 1 

I'm excluding the question as to his physical condition. 

MR. BOOKSTEIN: I disagree with and abide by your ruling. 

I 

JUDGE CONSTANTINE: All right. There will he two 

I 

questions at the compliance stage; one is, his ability to 

return to work, and, second, whether he should receive back : 

| 

pay during the period when he was admittedly unable to work.; 
Those aren't issues before me. 

MR. BOOKSTEIN: I would then xike, if I cay, sir, to 

i 

turn to an area thnt was not covered on !j. Bhuridan's direct 

and — 

I 

JUDGE CONSTANTINE: You have finished your cross-exam- 


| 

I 
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i 


ination? 


Mfi. BOOKSTEIN: Yes, sir. 

JUDGE CONSTANTINE: You nay go — I don’t vant to make 
a practice of this. As I said, in long cases I prefer that 
the General Counsel rest before you put on your case, but 
from now on he's your witness. 

MB. BCGESTEIN: Yes. 

JUDGE CONSTANTINE: All right. 


MR. BOOKSTEIN: And I ask to do this solely because of 


his — 


JUDGE CONSTANTINE: Of hiB condition, I understand. 

MR. BOOESTEIN: I don't want to bother him to come back. 
JUDGE CONSTANTINE: I understand that. All right, go 
ahead. I Just want the record to be clear, so that from 
this point on Mr. Sheridan has the right to cross examine 

j 

your witness. 

MR. BOOKSTEIN: Right. 

DIRECT EXAMINATION 

i 

Q (By Mr. Bookstein) Did you attend a meeting at the 

j 

warehouse a^ which Sam Tabachneck spoke to employees? 

A Yes, I did. 

Q Would you tell the Trial Examiner, in words or substance, 

1 

whet Mr. Sam Tabachneck said on that occasion? 

A He said approximately — you know, "Don't strike. A 
strike would be foolish. It would burt both the Company and 


/ 
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i 


the employees." If this is the some statement that I 


remember him making, he also made a statement as far as the 


Union election went, that he would abide by the results of 


the election, whichever way they went. 


Do you recall anything further, or is that about it? 


That's approximately it. 


MR. BOOXSTEIN: No further questions. 


JUDGE CONSTANTINE: Is th.x’e any cross-examination? 


Ml?. SHERIDAN: Tea, very short. 


JUDGE CONSTANTINE: Well, I really was a little too 


fast. I should have said, is there any redirect before — 


MR. SHERIDAN: There's no redirect, your Honor. 


JUDGE CONSTANTINE: All right. Now the question is, 


is there any cross-examination? 


MR. SHERIDAN: Yes. 


CROSS-EXAMINATION 


Q (By Mr. Sheridan) Mr. Quigley, did Sam Tabachneck have 


the office clericals with him when he apoke this time? 


No, I don't believe he did. 


When was this meeting that you're referring to? 


Well, some tine beforo the election. 


JUDGE CONSTANTINE: Was it before the strike? 


THE WITNESS: Yes. 


JUDGE CONSTANTINE: All right, that ) elps. 


Q (By Ilr. Sheridan.) And who was at this meeting? 


r J 

•y ■ 
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A The warehouse employees — when we returned from lunch, ' 
I believe, somewhere around that time. 

Q And do you recall anyone else was there from the Company 

•% 

besides Sam Tabachneck? 

A Not specifically, although there nay have been — 

Isadore or someone else may have been but I can *- recall. 

Q You don't recall if there were any office clericals 
at this meeting that you testified about? 

A No, I don't. 

ME. SHERIDAN: Nothing further, your Honor. 

JUDGE CONSTANTINE: Any redirect on the cross? 

I 

MR. BOOKSTEHJ: No, sir. 

JUDGE CONSTANTINE: All right. You may leave the stand, 

j 

Mr. Quigley. 

! 

(The witness was excused.) 

MR. EOOKSTEIN: Let the record show that I am returning 
Mr. Quigley'8 statement to Mr. Sheridan. 

JUDGE CONSTANTINE: All right, the record may show that. 
MR. SHERIDAN: General Counsel calla William Savage to 
the stand. 

Whereupon, 

V/ILLIAM SAVAGE 

was called as a witn ess by and on behalf of the General 
Counsel and, having been first duly sworn, was examined and 
testified as follows: i 
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JUDGE CONSTANTINE: Please give your name and address 
for the record. 


THE WITNESS: William Savage, 104 Braintree Street, 
Albany, New York. 

DIli££T IMAGINATION 

Q (By Kr. Sheridan) Mr. Savage, did you ever work for 


8 ! 

9 i 

10 i 
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n ; 
12 

13 

14 

15 

1G | 
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Trading Port, Inc.? 

A Yes, I did. 

Q How long did you x/ork there? 

A Approximately a year and two months. 

Q And what was your job? ; 

A Tractor-trailer driver. 

JUDGE CONSTANTINE: I didn't hear you. 

THE WITNESS: Tractor-trailer driver. 

JUDGE CONSTANTINE: Thank you. 

i 

Q (By Mr. Sheridan) Did you sign a Union card? 

A Yes, I did. 

Q Did you go out on strike when the other employees did? 

A Yes, I did. 

Q Did you picket at all? 

A Yeah. 

Q And how often did you picket? 

i 

| 

A About, I'd say, 17 or 18 out of all the days we were out 

i 

there. 

I 

I 

Q And during the time that you were picketing, did you over 
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see Mr. Isadora Tabachneck at the picket line? 

A Yes, sir, I did. 

Q And how often did you see him there? ..... . 

A Twice. 

Q And what tines did you picket? 

A The first week I picketed from 8:00 in the morning to 

noon, and after that I picketed mostly from 8:00 at night 
to midnight. 

Q And when was the period of time when you saw Mr. 
Tahachneck? 

A I saw him once about 12:00 o'clock, 12:30, and the 
other time was about 9:30 at night. 

MR. EOOKSTECN: Talking night or day? 

THE WITNESS: 12:00 noon. 

Q (By Mr. Sheridan) And the second time was at what 
time? 

A About 9:30 at night. 

Q At night. Okay. The first time he was there, did he 
say anything? 

A Yes, he did. 

Q What did he say? 

A He said he would like to thank all us men who were on 
the picket line for helping him moke up his mind about 
whother he was going to buy a condominium in Florida. 

Q Now the second time that he spoke, do you recall what 
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he said this second time, did he speak to you directly? 

A Yes, he did. 

Q What did he nny? 

A He asked me why I was out on strike, and I told hin that 
I thought we should have hotter wages and better benefits, 
and he said, well, if that was the case, why didn't I look 
for another job, and I told him that I was looking for 
another job, and he said, that's good because I probably 


wouldn't have mine if we went back. 

_ I 

KH. SHERIDAN: Would you mark this for identification, f 

| 

please, as — mark these for identification as General 
Counsel's Exhibits 12(a) and 12(b). 

» • ■ - i - 

(The document above—referred to 
was marked General Counsel's 
Exhibit Nos. 12(a) and 12(b) 

for identification.) 

* 

Q (By Mr. Sheridan) I'll show you, Mr. Savage, what's 
been marked for identification as General Counsel's Exhibit 
12(a) and ask if you have e >r seen that card before? 

(Document handed to witness.) I 

i 

THE WITNESS: Yes, I did. 

Q (B;> Mr. Sheridan) Directing your attention to the 
date that appears on there — the card, is that the date 
that you first saw it, 8/31? 

A I would have to know what day of the week that was. 

Q Well, what day of the week — who gave the card to Mr. j 


Frank? 
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1 

A I did. 


9 

q And what day of the week was it that you gave it to 


3 

him? 


4 

A It was — I'm pretty cure — 

j 

5 j 

MR. BGOKSTEIN: We raise no issue about the authenti- 

. 1 

6 

city of that card. 

i 

7 

JUDGE CONSTANTINE: All right, no argument on that. 


8 

I 

\ 

Q (By Mr. Sheridan) And I'll show you General Counsel's 


9 ! 

Exhibit 12 — did you see Mr. Prank sign the card? 


10 

A Tes, I did. 


11 

q And General Counsel's 12(b), did you give the card to 

' 

12 1 

that individual? 


• 

(Document shown to witness.) 


14 

THE WITNESS: Yes, I did. 


15 

Q (By Hr. Sheridan) And did you see him sign it and fill 


16 

it out? 

i 

i 

17 

1 

A Yes, I did. 


18 

MR. SHERIDAN: I offer in eviJence General Counsel's 


_19 

Exhibit 12(a) and 12(b). 


20 

JUDGE CONSTANTINE: Who are the employees — Prank — 


21 

MB. SHERIDAN: Prank is 12(a) and Garhartt is 12(b). 

i 

22 

* 

JUDGE CONSTANTINE: Thank you. 


23 

MR* BGOKSTEIN: May I have just one moment, please? 


• 

1 

j (Pause) 

i 

• 

i 

0=. 

HR. BOOKSTEIN: May I aak a preliminary question on the, 

> 1 

i 

• 

______i_ 
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offer? 

• 

2 

JUDGE CONSTANTINS: On voir dire. 

i 

4 

i 


3 l! 

ME. BOGKSTEIN: Ye3. 

j 


i 

4 

JUDGE CONSTANTINE; It v as to be proper voir dire 

9 


i 

5 I 1 

I 

rather than preliminary examination. 

j 



I 

6 1 
7 

ME. EOOEGTEUI: Tea. 

ft 


MR. SHERIDAN: Tour Honor, he’s already stated he has 



8 I 1 

no objection to the cards, so — 



• q 

! 

JUDGE CONSTANTINE: Czily ©:ie he said, on Prank’s. 

h 


10 

MR. SHERIDAN: Oh. 

1 


li 

1 * 

JUDGE CONSTANTINE: You said you didn't place any 

i i • 


12 

validity of Frank's card. 

I 

i 

• 

12 

ME. BOOESTEXH: Well, if 1 said that, I misouota my- 

i 


14 

I 1 * 

self. I meant I had none on Garhartt. 

i 


15 

JUDGE CONSTANTINE: All right, then, you may ask that 

; 


16 

voir dire on Frank. 

j 


17 

MR. SHERIDAN: Well, then, your Honor, I would request 

1 

I 


18 

to ask the questions that I was trying to ask when he said 

1 


19 

I 

he had no objection. 



20 

MR. BOOKSTEXH: I have no objection of his going ahead. 

! 


21 

JUDGE CONSTANTINE: All right, go ahead. Only on 

| 

. 

22 1 

Frank's card. Garhartt, there's no objection to it. 

! ; 


23 1 

1 • 

Q (By Mr. Sheridan) Now, Mr. Savage, when you gave the 

! 

• 

1 

2t 

card — that's General Counsel's Exhibit 12(a) — to Mr. 

< 

L_ 

25 

1 

: 

i 

Frank, whnt, if anything, did you say to him? What was the 

j 

i 

1 .... .. .. 

i 

j 



r 


i 




conversation between the two of you? 

A Well, I told him — 

MR. BOOESTEIN: I have no objection to the conversa¬ 
tion, but I think the foundation, we are entitled to know 

who, if anyone, was present when this conversation took 
place. 

Q (By Mr. Sheridan) Was anyone else present? 

A Tommy Garhnrtt was present, and I'm pretty sure that 
Wayne S mi th was present. 

Q Now would you relate the conversation, please? 

A I asked Joe if he would like to sign the Union card, j 

and he said, "How many other people have signed it," and I j 
said," according to my knowledge, about 33, so ho sail;, "Okay, 
^ Sj -6 n it," and he signed the card. 

: 

JUDGE CONSTANTINS: He offers them; do you object? 

MR. BOOKSTETN: I have no objection. 

JUDGE CONSTANTINE: All right, in the absence of objec¬ 
tion, 12(c) and 12(h) of the General Counsel’s exhibits will 
be received. 


(The documents, heretofore marked 
General Counsel's Exhibit Noo. 
12(*0 and 12(b), were received 
in evidence.) 


(By Mr. Sheridan) Were you ever recalled, Mr. Savage? 
JUDGE CONSTANTINE: Was he ever what? 

THE WITNESS: No, I was not. 

JUDGE CONSTANTINE: I didn't hear the question. 
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MB* SHERIDAN: Becalled to work* 

JUDGE CONSTANTINE: All right. Let's put it this way, 
to save you on the future ones, I will assume none of your 
witnesses have been recalled unless you specifically ask 
them and they answer "yes." 

HR. SHERIDAN: Right. 

JUDGE CONSTANTINE: I'll just assume that's so. I'm 
trying to cut down the length of the hearing. All right, 

give the statement of this witness, if you have one, to Hr. ! 

» 

Bookstein. 

HR. SHERIDAN: I have no statement, your Honor. 

JUDGE CONSTANTINE: All right. You're not bound by 

that. You may ask the witness if ho gave one. That's up to' 
you, Hr. Bookstein. 

I 

* ) 

HR. BOOKSTEIN: lir. Sheridan's unsworn word is good 

enough for me, Mr. Examiner. 

JUDGE CONSTANTINE: It is for me, too, but I want to say 
that you're entitled to ask the witness. I want the record 
to he- clear on that. Somebody in Washington might sny I'm 

j 

cutting off your rights — I don't intend to — you have that 
right to ask. 

i 

HR. BOONSTEIN: Thank you, sir. I appreciate it. 

■ 

CROSS-EXAMINATION 

Q (Ny In?. Bookctoin) In tho conversation you related, Hr. 
Savage, with Isadore Tabachncck, around noon, involving tho 
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condominium* isn't it a fact that Mr. Tabachneck also told 
you then, in words or substance, that he had beer* contem¬ 
plating retirement for himself? 

A Yes. 

Q And it was in that setting that he mentioned the con¬ 
dominium; isn't that so? 

A He mentioned the condominium in the setting that we had 
made up his mind for him. 

Q To retire? 

A Right. 

Q Okay. 

MR. BOOKSTETN: No further questions. 

JUDGE CONSTANTINE: Any rebuttal — I mean redirect? 

MR. SHERIDAN: No, your Honor. 

JUDGE CONSTANTINE: You may step down, Mr. Witness. 

i 

(The witness was excused.) 

OUDG-c. CONSTANTINE: Let's have a morning recess, unless 
you want to keep proceeding. I'll leave it to you and the 
Court Reporter. i 

MR. BOOKSTEIN: I would appreciate ''n opportunity to 
make a phone call to my of f. ice. 

JUDGE CONSTANTINE: All right. How long do you want? 
MR. BOOKSTEIN: Ten minutes. 


JUDGE CONSTANTINE: A ten-minute recess. Off the 


record. 








\ 

} 


(A ten-minute reces. 




JUDGE CONSTANTINE: On the record. I have declared the 


re-ess ended. 


Please proceed, Mr. Sheridan. 

MR. SHERIDAN: Tes, your Honor. General Co\msel calls 
John Cafaro to the stand. 


Whereupon, 


JOHN CAFARO 


was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined ard 
testified as follows: 

JUDGE CONSTANTINE: Woi't you be good enough to give 
your name end address for the record? 

THE WITNESS: It's John Dennis Cafaro, 3 Chesbrough 

Drive, Schenectady, New York. 

DIRECT EXAMINATION 

Q (By Mr. Sheridan) Mr. Cafaro, did you ever work for 
Trading Port, Inc.? 

A Yes, I did, sir. 

Q About how long? 

A About two-and-a-half years. 

K. 

q Were you a part-time employee? 

A Yes, I was. 

Q About how many hours n v:eck did you work? 

A When I left, I was down to about nine hours. 


V 
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Q Do you have another Job? 

% 

A Yes, I do 

Q And v.'here are you employed? 

A City Bank Eastern. 

MR. SHZ3ZIDAN: Would you nark this for identification, 

please, as General Counsel’s Exhibit 13. 

(The document above-referred to 
was narked General Counsel 's 
Exhibit No. 13 for identifica- 1 
tion.) 

Q (By Mr. Sheridan) All right, Mr. Cafaro, I'll show 

i 

you what'o been narked for identific tion as General 
Counsel's Exhibit 13 and ask if you've seen that before? 
(Document shown to witness.) 

THE WITNESS: Yes, I have: 

Q (By Mr. Sheridan) Did you fill that out yourself and 

I 

sign it? 

A Yes, I did. 

MR. SHERIDAN: I offer in evidence General Counsel's 
Exhibit 13. 

MR. BOOKSTEXN: No objection. j 

| 

I 

JUDGE CONSTANTINE: All right, in the absence of objee-! 

I 

tion, it nay be received. 

(The document, heretofore marked 
General Counsel's Exhibit No. 

13 , was received in evidence.) 

Q (By Mr. Sheridan) Did you go out on strike with the 

i 

other employee*:? 
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A Tea, I did. 

Q And did you picket? 

A Tea, I did. 

Q Now I'll direct your attention to on or about November 
1. Did you call the Trading Port that day? 

A Yes, I did. 

Q And who did _ speak with? 

A At this particular time, I'm not sure — it was either 
Avrum or it wa3 Izzy, eithei one. 

Q Tabachneck? 

A Eight. 

o 

Q And what was the conversation? 

A I was more or less calling him up and asking him if 
anything was changed; If possibly I night get my job bock 
as part-time. He said, "At this particular time I'm unsure. 
I'm going to wait until the election is complete before I 
make, you know, a final status of my employees." 

Q Okay. By the way, did you have hospitalization when 
you were there, Mr. Cafaro? 

A No, I did not. 

Q Have you ever been recalled? 

A No. 


ME. EHEEIDAN: Nothing further, your Honor. 

JUDGE CONSTANTINE: All right. 

MR. BOOKSTEIN: Mr. Cafaro, have you given any signed 
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statement to the Board? 

TFE WITNESS: No, I have not, ,, 

MR. BOOKSTEIN: Okay. 

CROSS-EXAMINATION 

Q (^y Mr. Bookstein) I ask you whether — if you will 
please search your recollection as to whether it wasn't 
October 1, rather than November 1, when you had the telephone 
conversation that you related on direct examination? 

A I did have one, I believe, on October 1st. That is 
my first conversation with management, and I did have a 
second call around November 1st. 

Q And I ask you if in that call on October 1 it wasn't ’ 
Is&dore Tabachneck that you spoke to? j 

JUDGE CONSTANTINE: He didn't testify to any on J 

October 1. 

MR. BOOKSTEIN: He Just did. 

JUDGE CONSTANTINE: Well, that's cross-examination. 
You're limited to the direct. The direct is thkt he only 

I 

spoke on November 1st; that's what my notes show. 

/ 

MR. BOOKSTEIN: Well, the witness, I think on direct, 
testified he wasn't sure on the November 1 call, whether he 
spoke with Avrum or leadore, and I'm trying to see if I can 
get into that. 

! 

JUDGE CONSTANTINE: You can get into that but you can't 



go — he admits he had made two calls. You're only entitled' 



to examine on one 


MB. BOOKSTEIN: I understand that, but If I can estab¬ 
lish with Mr. Cafaro the identity of the person he spoke 
with on October 1, then perhaps it will help him in remember 
ing who he spoke to on November 1. 

JUDGE CONSTANTINE: Maybe so but I'm going to exclude 
you from any talk on the October 1st one, unless you make 
him your witness. 

MR. BOOKSTEIN: I'm not going to the substance of the 
conversation at the moment} if I do, I understand that he 
will be my witness. 

JUDGE CONSTAIfTINE: Veil, go ahead, go to the next 
question, let's see what happens. 

Q (By Mr. Bookstein) Do you recall whether the November 
1 conversation was with Avrum or Isadore? If you don't, 

9 

that's all right — 

A I really do not remember, > ' rather not say. 

Q All right. 

JUDGE CONSTANTINE: Would you know who you talked to 
on October 1st, without giving the conversation? 

THE WITNESS: Isadore. 

JUDGE CONSTANTINE: Does that help you? 

MB. BOOKSTEIN: That was on October 1? 

JUDGE CONSTANTINE: Yes, he said it was Isadore. 


MR. BOOKSTEIN: Yes, it does. 
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1 


JUDGE CONSTANTINE: He says he doesn't know who it was 


• 

2 

on 

• 

November 1. 



3 

* 

i 

MH. B00XST2EN: That's okay. 



4 

! Q 

(By Mr. Bookotein) And on the — in the call on 



5 

1 November 1, whoever you spoke to, Mr. Cafaro, were you told, 



6 

in 

1 

substance, that ut Trading Port they didn't kno\ whnt was 



7 

going on yet and that everything was up in the air? 



6 

A 

I 

That io correct. 



9 

1 

Q 

i 

And that they weren't in the position to promise any- 



10 

thing? 



11 

A 

That's correct. 



12 

| 

Q 

i 

Now, Mr. Sheridan brought out that you were a part-time 



13 

i 

employee at the Trading Port? 



14 

A 

That'8 correct. 



15 

Q 

Isn't it also a fact that your part-time employment was 



10 

put 

in nights and Saturdays? 



17 

A 

That's correct. 



18 


Now you worked for Trading Port, you said, for two-and- 



19 

a-half years; io that right? 



20 

A 

Well, let's see. I started in November of 1970 up 



21 

through the strike. 


~ x 

22 


Right. 



23 

A 

So maybe close to three. 


• 

24 

Q 

And you told Mr. Sheridan that — I think that you 



25 

• 

t 

struck and did some picketing, correct? 

_ 



■H 







A That's correct. 

Q Prior to your employment with Trading Port, had you been 
a member of Teamsters Local 294-? 

A Yes, J have. 

NR. BCCXSTZIN: No further questions. 

JUDGE CONSTANTINE: Any redirect? 

MR. SHERIDAN: Nothing, your Honor. 

JUDGE CONSTANTINE: You nay step down, Mr. Witness. 

(The witness was excused.) 

MR. SHERIDAN: General Counsel calls Frank Houck, Jr. 
to the stand. 

Whereupon, 

° _■ j 

FRANK HOUCK, JS. 

was called as a witness by and on behalf of the General 

I 

Counsel and, having been first duly sworn, was examined 
and testified as follows: 

JUDGE CONSTANTINE: Let's have your name and address 
for the record. 

THE WITNESS: Frank Houck, Jr., 120 Vly Road, Albany, • j 
5» New York. 

DIRECT EXAMINATION 

Q (By Mr. Sheridan) Mr. Houck, did you ever work for 
Trading Port, Ir.c.? 

A Yec. 

I 

Q And are you presently employed by Trading Port? 
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A Tee* I am. 

Q And how long have you worked for the Company? 

A 12 years. 

<5 Bow I'll direct your attention to on or about August 
29tb; did you attend a meeting at the Union Kill? 

A Ye3, I did. 

Q And did you sign a card at the meeting? 

A Yes, I did. 

I 

Q Were you one of the individuals who went out on strike? 1 


Q 


Yes, I was. 

Did you do any picketing? 

Yes, sir. 

How often? 

Every day. 

Bow it's been stipulated that you — it may not have 
been stipulated. On or about October 1st, did you go to 
the Company? 

A Yes, I did. 

Q And this was after the strike? 

A Yes. 

Q And what, if anything, happened when you went there 
that day? 

A I got laid off. 

Q How did this come about? What happened? Who did you 


talk to and what was said? 


i 
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A I got the slip from Avrum Tabachneck. 

JUDGE CONSIAlTTIirE: I'm sorry, I couldn't hear that 
last part. 

THE WITHESS: I said I got my layoff slip from Avrum 
Tahachneck. 

Q (By Hr. Sheridan) All right, I'll direct your atten¬ 
tion to on or about October 9th, 1973, did you receive a 
pi one call from Nr. Avrum Tabachneck? 

A Tes, I did. 

Q And what was the call? What did he say to you and 
what did you say to him, if anything? 

A He said he wanted to see me so we could talk. I said, 
"If it '3 for work, I'll come down," and then I was called 
in for work. 

Q Did you go to work the next day? 

A Yes, I did, that was tiio 10th. 

Q At what time? 

A 7*00 o'clock in the morning. ' 

Q And wbot happened when you went to work? 

A Well, I punched in and then I went down and had a talk 

in the conference room with Avrum. 

Q And how did you happen to talk to him? 

A He ^ust asked me, you know, what my feelings towards 
the — about — 

Q Ho, I mean hov/ did you happen to go in there? 
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A Pardon? 

Q How did you happen to go into his office? 

A I was called down. 

Q By Avruia Tahachneck? 

A Yes. 

Q Did you have a conversation with him? 

A Yes, I did. 

Q And what was the conversation? 

i 

HR. BOOKGTEIN: May I inquire of General Counsel v;hether 

t 

this is referable to any 8(a)(1) clause of the Complaint? 

HR. SHERIDAN: Yes, the Complaint does allege what 
we're going to elicit happened on that day — on or about 
that day. 

HR. BOOEDTEIN: If I may have just a moment — I don't 

i 

find any such date. I don't want to object needlessly — 
perhaps you can help me. 

MR. SHERIDAN: It's the amendment — Paragraph 1 of 
the amendment of 15 February, 1974• 

HR. BOOKGTEIN: Yes, which paragraph? 

HR. SHERIDAN: The first paragraph of the amendment. 

HR. BOOKSTEIN: I see 1, 2, 3» 4, 5 specific date, but 
I do not see any October 10 there. 

I 

MB. SHERIDAN: Veil, it says on or about October 8th. 

MR. BOOKSTEIN: It does not, sir. 

O'UDGE CONSTANTINE: Someone show it to me, please. I 





I 


don't have a copy o I it, 

(Document shown to Judge Constantine.) 

JUDGE CONSTANTINE: I'm going to rule he's not going 
to he held exactly to these dates, hut he may go a few days 
before or after, hut j 5U can't go much more than that. 

MR. SHERIDAN: Yes, your Honor. 

JUDGE CONSTANTINE: Now, October 10th and October 8th 
is so close that I'm going to rule it's okay. He has sore 
latitude there. I want to make it clear that you have very 
little latitude. A week, in my opinion, would he too much; 

j 

two days, I think, is all right. 

You get an automatic exception, Mr. Bookstein. 

ME. BOQKSTTTN: I understand that, sir. 

Q (BY Mr. Sheridan) All right, what was your converse- 
tion with Mr. Tahachneck? 

A Well, it was more or less about why I got involved with 
the Union. 

Q Eelate it as the conversation developed. 

MR. BCOESTEIN; I object to that statement by the 
witness and move to strike it. I think he should stick to 

I 

the words insofar as he's able to, and insofar as he can't, 

I 

the substance, but we ought to be sure — 

JUDGE CONSTANTINE: "More or less" doesn't mean anything. 
I sustain your objection. 

f -• 

Q (By Mr. Sheridan) Just testify in words that — as near 


S 
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as you can recall, the exact words that were said in this 
conversation — how it started oni how the conversation 
progressed? J » * l 

JUDGE CONSTANTINE: Well, we know how it started. He 
was called into the office. 

Q (By Mr. Sheridan) I mean the words. You were called 
into the office; who was the first one that spoke? 

A It was just myself and Avrum. * i 

Q Which one of the two of you was the first one that 
spoke, as you recall? 

A Geez, I don't recall offhand. I think he was the first 
to start, you know — but word for word, the whole _ 

i 

Q Well, as near as you can recall what he said. 

A Like I said, he asked me my feelings, why I was in¬ 
volved with it. 

I 

Q Involved with what? 

JUDGE CONSTANTINE: Wait a minute, one thing at a tine. 

I 

He asked you your feelings, why you were involved in what? 

THE WIT:TEES: With the Union movement. Why I got into 
it. Why I — you know, was for the Union. 

Q (By Mr. Sheridan) And did you answer him? 

A Yes, I did. 

Q What did you say? 

A We11, I told him, I says, the benefits, and I told him 

» 

how we had rick leave and it was taken away from us, and 



i 
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things like that, you know, pushed me towards the Union. 

Q Do you recall anything else that he said? 

A He said, "The way things look now, with the men outside 
and what men were inside," he says, "it looks like I’ll be i 
taking on a silent partner." 

Q And did you respond to that? 

A No. 

Q Did you start work that day? 

. * * • v • 

A Yes, I did. 

Q And have you worked ever since? 

A Yes, I have. 

Q Prior to the strike, what was your Job? 

A I was a forklift operator. 

Q And what Job were you hired back as? 

A Eight now I’m on the freight cars, unloading freight 
cars. 

r 

Q Is there any change in the rate of pay? 

A No, there isn't. 

JUDGE CONSTANTINE: Veil, let me ask him a question, 
subject to objection by everybody but I'm going to ask him 

j 

anyway. 




Do you claim ycu’re any worse off now than you were 
before, as far as Job is concerned, not pay? Is there much 
difference in the Job? 


TEE WITNESS: No. 






537 


1 

o 

JUDGE CONSTANTINE: All right. I just wondered 

2 

whether I should, if I found a violation, should make some 

3 

|! kind of * n order t0 Bet his forklift job back. I'm not 

4 

J j 

going to. Assuming that I find a violation, I will not find 

5 

. that he's been discriminated against on being rehired. I 

i 

6 

have to go by his own statement. 

7 

ij 

Q (By Mr. Sheridan) Do you know a Valter Snyder? 

8 

ft 

A Tes, I do. 

9 

Q And to your knowledge, wh'at does he do? 

10 

A Well, Valter is more or less in charge of the office. 

11 

Q Which office is this? 

! 1 

12 

MR. BOOKSTEIN: I object to that and move to strike it. 

13 

j JUDGE CONSTANTINE: That "more or less," all right, I'll 

M ! 

I 

1* strike — 

1 

15 ! 

MR. BOOKSTEIN : Wot only the "more or less," the entire 

16 i 

answer. 

17 

JUDGE COBSIAiranrS: "Hor or lese in charge of the 

18 

19 

office. " 

1 

: 

MR. BOOKSTEIN: Yes. 

20 

1 

JUDGE CONSTANTINE: I sustain the objection and strike ' 
the answer. 

! 

21 

22 

i 

Q (By Mr. Sheridan) Eave you, personally, seen Mr. 

23 j 

i; 

Snyder at the place? 

2 < 

| 

A Y®3, I have. 

25 ij 

i 

* 

Q Where does ho work? i 


|i 
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_ 19 


20 


n i 


22 

2-3 

2-. 


I! 

ii 


A In the office, the whole office itself. He takes 
care of the computers and sets up the programs, and things 
along those lines. 

Q Have you seen hin do this? 

A Yes, I have. 

Q What, if anything, else have you seen hin do? 

JUDGE COUSTAUTUTE: Besides going to the fountain to 
drink water. 

Q (By Mr. Sheridan) Is there one office or more than 
one office at the warehouse? 

A There’s two offices, an upstairs and a downstairs 
office. 

Q Where is he located? 

A In the upstairs office. 

Q And who else is in the upstairs office, if anybody is? 

A There’s a couple girls that take the orders on the 

phones. 

o 

Q I mean in the office that be works. Is that in the 
office where he works? 

A Upstairs, yes. 

Q How many hours a week did you work before the strike? 

A 45. 

Q And how many houfs do you work now? 

A 45. 

Q Do you know whether or not there's been any change in 








» 
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1 

the work_schedule of any of the other employees? 


• 

A Usually Tuesdays, there's a volunteer. If you want to 

♦ 

“ f 
M 

3 

come in to work at 6:00 o'clock instead of starting at 7:00, 


• 

4 

you know, it's a volunteer basis. 


• 

Q Do you know whether or not Rny employees do come in 

' 

6 

that early? 


i 

A I know employees come in but I don't know who. 


8 

Q Prior to the strike, did anyone come in to work that 


9 

early? 


10 

A Before the strike, yeah, we had a crew, 6:00 to 5:30. 


11 

Q You had one crew? 


12 

A There was guys that started at 6:00 to 5:30. As a 


• 

matter of fact, them ore the hours that I worked before the 


14 

strike, 6:00 to 3:30. 

* 


15 

Q But the onc3 who come in early now, when do they work 


16 

to — what time? 

' 

17 

A 4:30. 


18 

JUDGE CONSTANTINE: The regular quitting time? 


-19 

THE WITNESS: Eight. 


20 

JUDGE CONSTANTINE: In other words, they can have an 


21 

extra hour if they want? 


22 

1 

THE WITNESS: Right, it's all voluntary. 


*/•» 

Q (By Hr. Sheridan) Nov/ since the strike ended, have you 

< 

f 

• 

seen any truck drivers coming into the warehouse? 


25 j 

| 

1 

A You mean for pickups and stuff like that, customer 

_____ 
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pickups? 
Q Yes. 
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A Yes, all the customers do their own picking up. 

Q Have you seen any — do you know an individual hy the 
name of Charlie Higgs? 

A Yes, I do. 

Q Prior to the strike, did he ever work for the Company? 

A No, he never worked for the Company. 

Q After the strike began, did you see Mr. Higgs at 
Trading Port? 

A Yes. 

Q And what did he do? 

A He was pulling loads cut with his tractor-trailer. 

Q Do you know whet’ er or not he was actually employed by 

the Trading Port? 

A Ho, I don't know. 

Q All right. I'll direct your attention to on or about 
November 30th, 1973, prior to the election. Were you in 
the Orchard Tavern that day? 

A It was a Friday — yes, I was. 

Q Was anyone else in with you? 

A There was Mr. Bishop; there was Jim Dillenbeck; Ira 
Stockwell; and then Avrum come over with Luke Brunelle; 
Isndore Tabachneck; and one of the people from G.E.Z., I 


don't know his name 
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1 
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3*1 

Q Do you recall whether or not there was anyone else — 
any other employees there, or former employees? 

A I think a couple of people that were in the warehouse 
came over for their lunch, hut, you know, names I don’t 
remember hut there were a few from the warehouse over there. 

I 

Q Do you remember whether or not Mr. Ballou was in there? 
A Yes, he wa3. 

Q Now, what time did you come in? 

A About five minutes to 12:00. 

MR. BOQKSTEDT: I'm sorry, I couldn't hear. 

JUDGE CONSTANTINE: Five minutes to 12:00. 

Q (By Mr. Sheridan) Did there come a time when you left? 

I 

A Yes. 

About what time? 

A 12:30. 

I 

Q V/ero you in there to eat your lunch? 

A Yes. 

Q And did you return after 12:30? 

A Yes. 

j 

Q While you were in there, did you hear Hr. Isadora 
Tabachneck say anything? 

i 

A No. 

I 

Q When you left, wan there anybody else thore, any of 

I 

the employees who were with you still there? 

A Mr. Bishop remained because he had the afternoon off 
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for personal "business. 

Q And how about Mr. Dillenbeck? 

A Tes, he was still there; Ira; Charlie Ballou, they were' 
there when I left. 

MB. SHERIDAN: ilothing further, your Honor. 

MR. BOOKSTEIN: Mr. Houck, did you furnish any rep¬ 
resentative of the Board with any signed statement? 

THE VITI7ESS: Yes, I did. 

MR. BOOKSTEIN: One or more than one? 

I 

THE WITNESS: One. I 

| 

HR. BOOKSTEIN: At this time I would move for the pro¬ 
duction — 

i 

JUDGE CONSTANTINE: Motion granted. How long is that? ' 
MR. SHERIDAN: It's only two pages. 

JUDGE CONSTANTINE: All right, a five-minute recess. 

(A five—minute recess was taken.) 

JUDGE CONSTANTINE: On the record. . ...... 

Please proceed, Hr. Bookstein. 

CROSS-EXAMINATION 

(By Mr. Bookstein) Is that your signature, Mr. Houck? 
Yes, it is. 

I call your attention to number Paragraph 5 and ask you 
if it isn't a fact — 

JUDGE CONSTANTINE: Well, lot the record show what 

' 

you're calling hi3 attention to, because, you see, I know, 
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but who reads the record won't know. Is that his affidavit?' 
MH. BOCKSTEIN: That's correct. 

JUI3E CONSTANTINE: All richt. go ahead. 

Q (By Hr. Bookotein) I call your attention to Paragraph 
5 and ask you, Hr. Houck, if it isn't a fact that you told 
the Board representative that no Company representative had 
talked to you about the Union? 

A Well, this was after I was called back, 
q I asked you, if you didn't tell the Board agent on 

November 26, 1973, that no Company representative had talked 
to you about the Union? 

A Yes. 
q Rirdon no? 


JUDGE CONSTANTINE: I can't hear you. 

TJIE WITNESS: In other words, what you're asking me in 
this statement here that I made to the Board, right, that 
nobody has talked to we? 

q (By Hr. Bookotein) Right, is that a statement made to 
the Board? , 

Yes, and I signed it, but I should — 

And did you do that on November 26, 1973? 

If that's tho date, yes. 

Is that the date on it? 

But I should have put in tho statement that we had a 

i 

before — 
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Is that the date on it? 

Xf that's the date on here, yes. 

Well, take a look at it. Is that the date on it? 

It say3 November, 1973. 

What date? 

The 26th. 

Thank you. 

MB. B0uiI3T2IN: No further questions. 

May the record show I'm returning the gentleman's 
statement. 

JUDGE CONSTANTINE: Any redirect? 

ME. SHERIDAN: No, your Honor. 

JUDGE CONSTAItTHIE: All right, you DB y step down, Mr. 
Houck. 


ME. SHERIDAN: 
the stand. 
Whereupon, 


(The witness was excused.) 
General Counsel calls Robert Bishop to 


ROBERT BISHOP 

waa called as a witness by and on behalf of the General 

Counsel end, having been first duly sworn, was examined an. 
testified as follows: 

J m CONSTANTINE: Please give your nane and address 
for the record. 

THE WITNESS: Robert Jomes Eishop, Pine Crest Trailer 
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Court, RD3, Balleton Spa, New York. 

direct examination 


3 ' Q (By to - Sherld “ ) «*• Bishop, ar. you present employed! 


4 

by the Trading Port? 

5 

A 

: 

Yes, I am. 

6 

1 

And how long have you worked for them? 

7 

A 

I 

»: 

N 

1? years. 

8 

ii Q 

how prior to the strike, what was your Job? 

9 

i A 

I was truck receiving clerk. 

10 

Q 

l| 

., 1 
Did you sign a card for the Union? 1 

11 

A 

ii 

I did. | 

12 


And did you go out on strike with the other employees? ‘ 

13 

A 

• 

! 

I did. 

14 

i 

Q 

And did you picket? 

1 

15 i 

A 

» 

I did. 

16 

Q 

What times did you picket? 

17 

A 

. 

Every day that we were out, four houv shift. 

18 

I 

Q 

Do you know what time that was? Was there any partic- 

19 ; 

i 

ular 

time that you picketed? 

20 

A 

Yes, from 12:00 noon to 4:00 in the afternoon. 

21 | 

Q 

Now during the time you wepe on the picket line, did 

22 

you ever see Mr. Isadore Tabachneck out there? 

23 

■ 

l! 

A 

Occasionally, yes. 

| 

Q 

Do you recall any such occasion whore you had a conver- 

26 I 1 

sation with Mr. Gary Deyss? 


j 
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A Yes, I did. 

Q Do you recall when that was during the strike? 

A Datewise, no, I couldn’t recall. 

Q Well, do you recall whether it was the first, second, 
or third week of the strike? 

A I would say roughly the third week. 

Q And was anyone else there when this conversation took 

place? 

A Yes, my wife was there. 

Q Anyone else? 

A The rest of the pickets — there was Glenn Passino, 
Gary Deyss. I think that was the three that was there. 

Q And what was the conversation between Mr. Isadora 
Tabachneck and Gory LeyQS? 

A Well, he wanted to know who he was. They called the 
guy "Farmer", they never called him by his name. He said, 
"Farmer — I don’t employ no Farmer." So he wanted to know 
who he was, what he done there, how long he worked there, 
and then he related by name who he was. 

Q That s Mr. Deyss said who he was? 

A Eight. 

Q And then what, if anything, do you recall Mr. Isadore 
Tabachneck said at that point? 

A Veil, he said that as for as he was concerned, he 
wasn’t employed there but he’d hire my wife before he'd hire 
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him. - 

Q And did your wife ever work there? 

A No. 

Q Now do you recoil any other times when Mr. Isadore 
Tabnchneck was at the picket line? 

JUDGE CONSTANTINE: Nay I interrupt for just a moment 
— you can ignore this v if you want; is there any dispute 
as to whether Deyss at that time was an employee? 

MR. BOCXSTEIN: No. 

JUDGE CONSTANTINE: Was he an employee? 

MR. BCOICSTEHI: Oh, yes. 

JUDGE CONSTANTINE: All right. I just want to be sure, 
that's all. 

Go ahead, I'm done. 

Q (By Mr. Sheridan) Were there any other times when you 
saw Mr. Isadore Tabachneck at the picket line? 

A I think once after I did, after that. 

Q And did he say anything? 

A Not particularly to me, no. 

Q Well, did you hear him say anything to anyone else? 

A Well, he did talk to Fowler Riddick there at one time. 
JUDGE CONSTANTINE: To whom? 

THE WITNESS: Fowler Riddick. 

Q (By Hr. Sheridan) Do you recall what he said? 

MR. B00IC3TEIN: Was this in the witness's presence? 


1 








1 


JUDGE CONSTANTINE: That's what he said. 
MR. BOGKSTEIN: Did you hear it? 

THE 1/ITI7ES3: Pardon? 


348 


JUDGE CONSTANTINE: Did you overhear it? 

THE WITNESS: No, I didn't hear it. 

JTOGE COSSMOTIHE: Oh, I thought he said he did. I' n 


sorry. 


All right, then. I’ll exclude it on the ground that he 
didn't hear it. 

i 

r - t 

Q (By Mr. Sheridan) Do you recall any other instances 
When Mr. Isadore Tabachneck spoke at the picket line, though 
not directly to you but within your hearing? 

MR. B0CKST2IN: I would ask that the Trial Examiner 
instruct the witness on the difference between personally 
witness something and hearsay, because I think we've got a 
little problem here. 

JUDGE CONSTANTINE: Ju3t what you, personally, heard 

him say to somebody else; not what you were told about what ' 
he said. I 

THE WITNESS: No, I didn’t hear him say anything to 
anybody else. 

^0 I 

Q (By Kr. Sheridan) Dow I'll direct your attention to on 
or about October lot, 197?, after tho strike, did you report 
to the warehouse? 

. I 

A After the strike? 











